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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAFADER, 
Plaintiff/Appellant, 
vs 











SUPREME COURT NO. 39195-2011 
DISTRICT COURT NO.CV 10-4794 
-----------------------------) 
CLERK'S RECORD ON APPEAL 
Appeal from the District Court of the Fifth Judicial District 
of the State ofldaho, in and for the County of Twin Falls 
HONORABLE RANDY J. STOKER 
District Judge 
ERIC CLARK 
CLARK & ASSOCIATES, ATTORNEYS 
P. O. Box 2504 
Eagle, ID 83616 
ATTORNEY FOR APPELLANT 
JOHN BROWDER 
LOPEZ & KELLY, PLLC 
P. O. Box 856 
Boise, ID 83701 
ATTORNEY FOR RESPONDENT 
000001
Date: 10/20/2011 Fifth Judicial District Court - Twin Falls County User: COOPE 
Time: 09:40 AM ROAReport 
Page 1 of 6 Case: CV-2010-0004794 Current Judge: Randy J. Stoker 
Donetta Kafader vs. Kimberly A Baumann 
Donetta Kafader vs. Kimberly A Baumann 
Date Code User Judge 
10/7/2010 NCOC NICHOLSON New Case Filed-Other Claims Roger Harris 
APER NICHOLSON Plaintiff: Kafader, Donetta I Appearance Eric R. Roger Harris 
Clark 
NICHOLSON Filing: A - All initial civil case filings of any type not Roger Harris 
listed in categories B-H, or the other A listings 
below Paid by: Clark, Eric R. (attorney for 
Kafader, Donetta I) Receipt number: 1028286 
Dated: 10/7/2010 Amount: $88.00 (Check) For: 
Kafader, Donetta I (plaintiff) 
COMP NICHOLSON Complaint Filed And Demand For Jury Trial Roger Harris 
SMIS NICHOLSON Summons Issued Roger Harris 
10/12/2010 AFSV PIERCE Affidavit Of Service, Kimberly A. Baumann, Roger Harris 
10/10/2010 
10/15/2010 CHJG NICHOLSON Change Assigned Judge Randy J. Stoker 
10/18/2010 SCHULZ Filing: 11 - Initial Appearance by persons other Randy J. Stoker 
than the plaintiff or petitioner Paid by: Lopez & 
Kelly, pllc Receipt number: 1029105 Dated: 
10/18/2010 Amount: $58.00 (Check) For: 
Baumann, Kimberly A (defendant) 
NOAP SCHULZ Notice Of Appearance Randy J. Stoker 
10/19/2010 APER SCHULZ Defendant: Baumann, Kimberly A Appearance Randy J. Stoker 
Michael E. Kelly 
10/22/2010 NOSV PIERCE Notice Of Service, by mail, 10/21/2010 Randy J. Stoker 
ANSW PIERCE Defendant's Answer and Demand for Jury Trial Randy J. Stoker 
11/5/2010 HRSC MCMULLEN Hearing Scheduled (Status 12/13/201010:00 Randy J. Stoker 
AM) 
OSCO MCMULLEN Order for Scheduling Conference and Order RE: Randy J. Stoker 
Motion Practice 
12/8/2010 NOSV AGUIRRE Notice Of Service of Plaintiffs Answers and Randy J. Stoker 
responses to Defendant's First Set of 
Interrogatories and Requests for Production of 
Documents to Plaintiff 
12/9/2010 STIP COOPE Stipulation for Scheduling and Planning Randy J. Stoker 
12/10/2010 HRVC MCMULLEN Hearing result for Status held on 12/13/2010 Randy J. Stoker 
10:00 AM: Hearing Vacated Scheduling 
Conference 
HRSC MCMULLEN Hearing Scheduled (Pretrial Conference Randy J. Stoker 
07/05/2011 09:00 AM) 
HRSC MCMULLEN Hearing Scheduled (Jury Trial 07/19/2011 08:30 Randy J. Stoker 
AM) 
ORDR COOPE Order Approving Stipulated Scheduling Order, Randy J. Stoker 
Pretrial and Jury Trial Notice 
2/28/2011 NOSV PIERCE Notice Of Service of Plaintiffs First Set of Randy J. Stoker 
Interrogatories and Requests for Production of 
Documents to Defendant 
3/16/2011 NOSV PIERCE Notice Of Service, by mail, 03/15/2011 Randy J. Stoker 000002
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Donetta Kafader vs. Kimberly A Baumann 
Date Code User Judge 
3/18/2011 STIP PIERCE Stipulation for Rule 35 Physical Examination of Randy J. Stoker 
Donetta I. Kafader 
3/21/2011 MISC PIERCE Plaintiffs Lay and Expert Witness Disclosure Randy J. Stoker 
4/18/2011 MISC PIERCE Defendant's Lay and Expert Witness Disclosure Randy J. Stoker 
4/21/2011 NOTD PIERCE Notice Of Taking Deposition of Plaintiff Donetta I. Randy J. Stoker 
Kafader 
4/22/2011 NOSV PIERCE Notice Of Service, by mail, 04/15/2011 Randy J. Stoker 
512012011 MISC PIERCE Plaintiffs Rebuttal Lay and Expert Witness Randy J. Stoker 
Disclosure 
5/24/2011 NOSV PIERCE Notice Of Service of Plaintiffs Supplemental Randy J. Stoker 
Answers and Responses to Defendant's first Set 
of Interrogatories and Requests for Production of 
Documents to Plaintiff 
6/14/2011 OFFR PIERCE Plaintiffs Offer of Settlement Randy J. Stoker 
6/15/2011 NOSV PIERCE Notice Of Service, facsimile, 06/14/2011 Randy J. Stoker 
612012011 NOSV PIERCE Notice Of Service of Plaintiffs Second Randy J. Stoker 
Supplemental Answers and Responses to 
Defendant's First Set of Interrogatories and 
Requests for Production of Documents to Plaintiff 
CO NT MCMULLEN Continued (Pretrial Conference 07/05/2011 Randy J. Stoker 
01:30 PM) 
MCMULLEN Amended Notice Of Hearing Randy J. Stoker 
NOHG PIERCE Notice Of Hearing Randy J. Stoker 
MOTN PIERCE Defendant's Motion in Limine Re: Existence of Randy J. Stoker 
Insurance 
MEMO PIERCE Defendant's Memorandum in Support of Motion in Randy J. Stoker 
Limine Re: Existence of Insurance 
MOTN PIERCE Defendant's Motion in Limine Re: Real Parties in Randy J. Stoker 
Interest 
MEMO PIERCE Defendant's Memorandum in Support of Motion in Randy J. Stoker 
Limine Re: Real Parties Interest 
MOTN PIERCE Defendant's Motion in Limine Re: Past and Future Randy J. Stoker 
Lost Wages 
MEMO PIERCE Defendant's Memorandum in Support of Motion in Randy J. Stoker 
Limine Re: Past and Future Lost Wages 
6/21/2011 NOHG PIERCE Notice Of Hearing Re Plaintiffs Motions in Limine Randy J. Stoker 
to Allow Evidence and Motions in Limine to Allow 
Evidence 
MOTN PIERCE Plaintiffs Motions in Limine to Allow Evidence Randy J. Stoker 
MOTN PIERCE Plaintiffs Motions in Limine to Exclude Evidence Randy J. Stoker 
6/24/2011 MISC PIERCE Defendant's Opposition to Plaintiffs Motions in Randy J. Stoker 
Limine to Allow Evidence 
MISC PIERCE Defendant's Opposition to Plaintiffs Motions in Randy J. Stoker 
Limine to Exclude Evidence 
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User: COOPE 














































Plaintiff's Response to Defendant's Motions in 
Limine Re: 
1. Existence of Insurance, 
2. Real Party in Interest, and 
3. Past and Future Lost Wages 
Plaintiff's Pretrial Memorandum 
Defendant's Motion to Shorten Time 
Notice Of Hearing 
Defendant's Motion to Allow Videotaped Trial 
Testimony of Dr. Richard Knoebel, Alternatively, 
Motion for Continuance 
Judge 
Randy J. Stoker 
Randy J. Stoker 
Randy J. Stoker 
Randy J. Stoker 
Randy J. Stoker 
Memorandum in Support of Defendant's Motion to Randy J. Stoker 
Allow Videotaped Trial Testimony of Dr. Richard 
Knoebel, Alternatively, Motion for Continuance 
Affidavit of Dr. Richard Knoebel in Support of 
Defendant's Motion to Allow Videotaped 
Deposition and Trial Testimony of Dr. Richard 
Knoebel or Alternatively, Motion for Continuance 
Randy J. Stoker 
Affidavit of Counsel in Support of Defendant's Randy J. Stoker 
Motion to Allow Videotaped Trial Testimony of Dr. 
Richard Knoebel, Alternatively, Motion for 
Continuance 
Plaintiff's Objections to the Affidavit of Counsel in Randy J. Stoker 
Support of Defendant's Motion to Allow 
Videotaped Trial Testimony of Dr. Richard 
Knoebel, Alternatively, Motion for Continuance 
and Plaintiff's Response to Defendant's Motion to 
Allow Videotaped Trial Testimony of Dr. Richard 
Knoebel, Alternatively, Motion for Continuance 
Order Granting Defendant Kimberly a. Baumann's Randy J. Stoker 
Motion to Shorten Time for Hearing 
Plaintiff's Reply Brief in Support of Her Motion in Randy J. Stoker 
Limine 
Defendant's Pretrial Memorandum 
Hearing result for Pretrial Conference scheduled 
on 07/05/2011 01 :30 PM: District Court Hearing 
Held 
Court Reporter: Vasquez 
Number of Transcript Pages for this hearing 
estimated: Also Motions in Limine from both 
counsel. 
Court Minutes 
Pre-Trial Conference Order Pursuant to IRCP 
16(d) 
Notice of Taking Audio-Visual Deposition of Dr. 
Richard Knoebel 
Defendant's Proposed Jury Instructions and 
Verdict Form 
Randy J. Stoker 
Randy J. Stoker 
Randy J. Stoker 
Randy J. Stoker 
Randy J. Stoker 
Randy J. Stoker 
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Donetta Kafader vs. Kimberly A Baumann 
Date Code User Judge 
7/15/2011 MISC PIERCE Plaintiff's Trial Exhibit List Randy J. Stoker 
MISC MCMULLEN Defendant's Exhibit List Randy J. Stoker 
7/18/2011 MISC MCMULLEN Plaintiff's Proposed Jury Instructions Randy J. Stoker 
7/19/2011 DCHH MCMULLEN Hearing result for Jury Trial scheduled on Randy J. Stoker 
07/19/2011 08:30 AM: District Court Hearing Hel( 
Court Reporter: Vasquez 
Number of Transcript Pages for this hearing 
estimated: 
STMT MCMULLEN Statement of Claims Randy J. Stoker 
MISC MCMULLEN Preliminary Jury Instructions Randy J. Stoker 
7/2012011 MISC MCMULLEN Instruction re: video deposition of Dr. Knoebel Randy J. Stoker 
MISC MCMULLEN Final Jury Instructions Randy J. Stoker 
VERD MCMULLEN Verdict Randy J. Stoker 
MISC MCMULLEN Post Trial Jury Instruction Randy J. Stoker 
MISC MCMULLEN Plaintiff's Exhibit List Randy J. Stoker 
MISC MCMULLEN Defendant's Exhibit List Randy J. Stoker 
MISC MCMULLEN Witness List Randy J. Stoker 
CMIN MCMULLEN Court Minutes Randy J. Stoker 
7/26/2011 JDMT MCMULLEN Judgment Randy J. Stoker 
CDIS MCMULLEN Civil Disposition/Judgment entered: entered for: Randy J. Stoker 
Baumann, Kimberly A, Defendant; Kafader, 
Donetta, Plaintiff. Filing date: 7/26/2011 
7/27/2011 NOHG PIERCE Notice Of Hearing Re: Plaintiff's Motion for Randy J. Stoker 
Additur and in the Alternative for a New Trial and 
Motion for Costs 
MOTN PIERCE Plaintiff's Motion for Additur and in the Alternative Randy J. Stoker 
for a New Trial 
MEMO PIERCE Plaintiff's Memorandum of Costs Randy J. Stoker 
MEMO PIERCE Memorandum in Support of Plaintiff's Motion for Randy J. Stoker 
Additur and in the Alternative for a New Trial 
HRSC MCMULLEN Hearing Scheduled (Motion 09/12/2011 10:00 Randy J. Stoker 
AM) Motion for Additur, New Trial, Costs 
8/5/2011 MEMO PIERCE Defendant's Memorandum of Costs Randy J. Stoker 
MEMO PIERCE Defendant's Memorandum in Support of Randy J. Stoker 
Defendant's Memorandum of Costs 
AFFD PIERCE Affidavit of Counsel in Support of Defendant's Randy J. Stoker 
Memorandum of Costs 
8/9/2011 NOHG PIERCE Notice Of Hearing Randy J. Stoker 
MOTN PIERCE Defendant's Motion to Allow Costs Randy J. Stoker 
OBJC PIERCE Defendant's Objection to Plaintiff's Memorandum Randy J. Stoker 
of Costs 
8/10/2011 OBJC PIERCE Defendant's Objection to Plaintiff's Motion for Randy J. Stoker 
Additur or in the Alternative for a New Trial 000005
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Donetta Kafader vs. Kimberly A Baumann 
Date Code User Judge 
8/11/2011 MEMO PIERCE Defendant's Amended Memorandum of Costs Randy J. Stoker 
AFFD PIERCE Affidavit of Counsel in Support of Defendant's Randy J. Stoker 
Amended Memorandum of Costs 
8/12/2011 OBJC PIERCE Plaintiff's Objection to Defendant's Memorandum Randy J. Stoker 
and Amended Memorandum of Costs 
MEMO PIERCE Plaintiff's Memorandum in Response to the Randy J. Stoker 
Defendant's Objection to Plaintiff's Memorandum 
of Costs 
8/15/2011 NOHG PIERCE Amended Notice of Hearing Re: Plaintiff's Motion Randy J. Stoker 
for Additur and in the Alternative for a New Trial 
And Motion for costs 
REPL PIERCE Plaintiff's Reply Memorandum in Support of Randy J. Stoker 
Plaintiff's Motion for Additur and in the Alternative 
for a New Trial 
8/19/2011 DCHH MCMULLEN Hearing result for Motion scheduled on Randy J. Stoker 
08/19/2011 10:00 AM: District Court Hearing Hel( 
Court Reporter: Vasquez 
Number of Transcript Pages for this hearing 
estimated: Motion for Additur, New Trial, 
CostslAlso Motion to Disallow costs 
CMIN MCMULLEN Court Minutes Randy J. Stoker 
ADVS MCMULLEN Case Taken Under Advisement Randy J. Stoker 
8/2312011 MEMO AGUIRRE Memorandum Opinion and Order Denying Randy J. Stoker 
Plaintiff's Motion for Additur and in the Alternative 
for a New Trial 
AMJT AGUIRRE Amended Judgment Randy J. Stoker 
8/26/2011 MORE PIERCE Plaintiff's Motion For Reconsideration of the Randy J. Stoker 
Court's Decision Denying the Plaintiff's Motion for 
Additur and in the Alternative for a New Trial 
ORDR MCMULLEN Order Denying Motion to Reconsider Randy J. Stoker 
8/29/2011 MMILLER Miscellaneous Payment: For Making Copy Of Any Randy J. Stoker 
File Or Record By The Clerk, Per Page Paid by: 
John Browder Receipt number: 1123384 Dated: 
8/29/2011 Amount: $2.00 (Credit card) 
MMILLER Miscellaneous Payment: Fax Fee Paid by: John Randy J. Stoker 
Browder Receipt number: 1123384 Dated: 
8/29/2011 Amount: $2.50 (Credit card) 
MMILLER Miscellaneous Payment: Technology Cost - CC Randy J. Stoker 
Paid by: John Browder Receipt number: 1123384 
Dated: 8/29/2011 Amount: $3.00 (Credit card) 
OBJC BANYAI Defendant's Objection to Plaintiff's Motion for Randy J. Stoker 
Reconsideration of the Court's Decision Denying 
the Plaintiff's Motion for Additur and in the 
Alternative for a new Trial 
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Filing: L4 - Appeal, Civil appeal or cross-appeal to Randy J. Stoker 
Supreme Court Paid by: Clark & Associates, 
Attorneys Receipt number: 1124426 Dated: 
9/8/2011 Amount: $101.00 (Check) For: Kafader, 
Donetta (plaintiff) 
NOTICE OF APPEAL Randy J. Stoker 
Appealed To The Supreme Court 
Clerk's Certificate Of Appeal 
Randy J. Stoker 
Randy J. Stoker 
Supreme Court Document Filed- Clerk's Randy J. Stoker 
Certificate Filed 




ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
(208) 830-8084 
Fax: (208) 939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
e 
OISlRIC I Gi.h)" i.", 
1 WIN F.~llS CO .• lOt'.Hu 
FILED 
zu,n OCT -1 PM 3: 31 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA 1. KAFADER, 
Plaintiff, 
vs. COMPLAINT AND DEMAND 
FOR JURY TRIAL 
KIMBERLY A. BAUMANN, 
Defendant. 
* * * * * * 
The Plaintiff, by and through counsel, hereby complains and alleges as follows: 
PARTIES AND JURISDICTION 
1. At all times relevant to these proceedings, the Plaintiff Donetta 1. Kafader has 
resided in Twin Falls County, Idaho. 
2. At all times relevant to these proceedings, the Defendant Kimberly A. Baumann 
has resided in Twin Falls County, Idaho. 
COMPLAINT AND DEMAND FOR JURY TRIAL - 1 
000008
3. The motor vehicle collision at issue in this action occurred on October 20,2008, 
in Kimberly, Idaho. 
4. The amount claimed for damages exceeds $10,000.00, the jurisdictional limit of 
this Court. 
FACTS AND ALLEGATIONS 
5. On October 20, 2008, Baumann was driving her vehicle in Kimberly, Idaho. 
6. Baumann was driving inattentively, carelessly and recklessly and caused her 
vehicle to collide with Donetta's vehicle. 
7. Donetta sustained injuries and her vehicle was damaged. 
8. Baumann had a duty to operate her motor vehicle safely and to comply with all 
applicable motor vehicle laws and regulations. 
9. Baumann breached her duties when she drove carelessly and recklessly and 
caused her vehicle to hit Donetta's car, causing injuries to Donetta and damages to her vehicle. 
10. As a direct and proximate result of Baumann's conduct, Donetta suffered 
substantial and permanent injuries, and is therefore entitled to recover monetary damages in an 
amount she will ultimately prove at trial. 
ATTORNEY FEES 
11. Donetta was forced to hire and retain legal counsel to protect her interests and to 
pursue her claims, and is therefore entitled to recover, according to Idaho Code § 12-121 and the 
Idaho Rule of Civil Procedure, the attorney fees she has expended pursuing recovery from the 
Defendant. 
COMPLAINT AND DEMAND FOR JURY TRIAL - 2 
000009
PRAYER FOR RELIEF 
WHEREFORE, the Plaintiff prays for judgment against the Defendant as follows: 
1. For an Order and Judgment declaring the Defendant acted negligently and/or 
recklessly, and awarding her damages in an amount to be proved at trial; 
2. For an Order and Judgment awarding Plaintiff her incidental costs and prejudgment 
interest accruing from the October 20, 2008 to the date of judgment; 
3. For an Order and Judgment requiring the Defendant to pay attorney fees and 
litigation costs to the Plaintiff of not less than $4,500.00 in the event default is obtained and 
default judgment is entered, and the actual amount of attorney fees and litigation costs the 
Plaintiff expends if this matter is contested; and, 
4. For such other relief the Court determines is appropriate and proper under the 
circumstances. 
DEMAND FOR JURY TRIAL 
The Plaintiff requests ajury of not less than 12 members to deliberate on all issues raised 
in these pleadings. 
DATED this 5th day of October, 2010. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark, 
F or the Plaintiff 
COMPLAINT AND DEMAND FOR JURY TRIAL - 3 
000010
• 
ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, ID 83616 
(208) 830-8084 
Fax: (208) 939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 









Case No.: CV-I0-4794 
Plaintiff, 
AFFIDAVIT OF SERVICE 
vs. 
KIMBERLY A. BAUMANN, 
Defendant. 
------------------------) 
STATE OF IDAHO ) 
) ss. 
) 
I, Katrina Benkula, being sworn upon oath, depose and states as follows: 
1. I am over the age of eighteen and not a party to the above-entitled action; 
2. I make the averments contained herein of my own personal knowledge and would testifY to 
the facts as presented herein if called upon to do so; 
3. On October 10,2010, at approximately 8:35 p.m., I served the following documents on file in 
the above-numbered case upon the Defendant Kimberly A. Baumann, at 3478 East 3200 
North, Kimberly, Idaho, by delivering to and leaving with the said Kimberly A. Baumann 
true and correct copies thereof: 
a. Complaint and Demand for Jury Trial; 
b. Summons. 
AFFIDAVIT OF SERVICE - 1 
000011
• • 
FURTHER YOUR AFFIANT SA YETH NOT. 
/~ 
DATED this ~ oay of October, 2010. 
/ 'r11c tb ~j(ai<AlY)cL~ rAJa 
'Katrina Benkula 
SUBSCRIBED AND SWORN to before me this --I.a- day of October, 2010. 
MARIA G TEIXEIRA 
NOTARY PUBLIC 
STATE OF IDAHO 





Michael E. Kelly, ISB #4351 
John J. Browder, ISB # 7531 
LOPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7000.009\NOAwpd 
Attorneys for Defendant 
• 
2010 OCT 18 PH 12: 27 
8Y __ _ 
---CCfR,,'-" _ Po 
--,-OEPrlfY 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAFADER, Case No. CV 10-4794 
Plaintiff, NOTICE OF APPEARANCE 
vs. 
KIMBERLY A. BAUMANN, 
Defendant. 
TO: PLAINTIFF AND HER ATTORNEYS OF RECORD: 
YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE that the undersigned hereby 
appears as counsel of record for Defendant Kimberly A. Baumann, in the above-entitled action. 
NOTICE OF APPEARANCE - 1 
LOPEZ & KELLY, PLLC 
, Of the Firm 
Attorneys for efendant 
000013
• • 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this /5day of October, 2010, I served a true and correct 
copy of the foregoing by delivering the same to each of the following individuals, by the method 
indicated below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 
NOTICE OF APPEARANCE - 2 
&? U.S. Mail 
o Hand-Delivered 





Michael E. Kelly, ISB #4351 
John J. Browder, ISB #7531 
LOPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7000.010\lstRogsRFP.NOS.wpd 
Attorneys for Defendant 
• 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTAI. KAFADER, Case No. CV 10-4794 
Plaintiff, NOTICE OF SERVICE 
vs. 
KIMBERL Y A. BAUMANN, 
Defendant. 
TO: THE CLERK OF THE ABOVE-ENTITLED COURT: 
PLEASE TAKE NOTICE that on the 21 ST day of October, 2010, I served a true and correct 
copy of Defendant's First Set of Interrogatories and Requests for Production of Documents to 
Plaintiff, together with a copy of this Notice, by the method indicated below in an envelope 
addressed to: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 











DATED this -.?L day of October, 2010. 
NOTICE OF SERVICE-2 
• 
LOPEZ & KELLY, PLLC 
BY:~~------,~~_ 
Michael E. Kelly, the Firm 
Attorneys for De ndant 
000016
.. • 
Michael E. Kelly, ISB #4351 
John J. Browder, ISB #7531 
LOPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise,ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7000.01 O\Answer. wpd 
Attorneys for Defendant 
2U\0 OCT 22 AM 9: 59 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA 1. KAF ADER, Case No. CV 10-4794 
Plaintiff, 
vs. 
DEFENDANT'S ANSWER AND 
DEMAND FOR JURY TRIAL 
KIMBERL Y A. BAUMANN, 
Defendant. 
COME NOW Defendant Kimberly A. Baumann (sometimes hereinafter "Baumann" or the 
"Defendant"), by and through her attorneys of record, Lopez & Kelly, PLLC, and answers Plaintiff s 
Complaint and Demand for Jury Trial ("Complaint") as follows: 
FIRST DEFENSE 




This answering Defendant denies each and every allegation of the Plaintiffs Complaint not 
herein expressly and specifically admitted. 
DEFENDANT'S ANSWER AND DEMAND FOR JURY TRIAL-l 
000017
!" • • 
II. 
This answering Defendant admits those allegation in paragraphs 2, 3 and 5 of the Plaintiff s 
Complaint. 
III. 
With respect to paragraph 8 of the Plaintiff s Complaint, this answering Defendant admits 
owing certain duties the parameters and extent of which are prescribed by applicable law. 
IV. 
This answering Defendant is without sufficient information or knowledge to either admit or 
deny those allegations contained in paragraphs 1,4, 7, 9, and 10 of Plaintiffs Complaint. 
THIRD DEFENSE 
The Plaintiff is not the real party in interest with respect to all or part of her claim, contrary 
to Rule 17 of the Idaho Rules of Civil Procedure. 
FOURTH DEFENSE 
Plaintiff has failed to mitigate her damages. 
FIFTH DEFENSE 
Plaintiffs damages are the result of or caused by pre-existing and/or unrelated injuries, 
conditions or complaints. 
SIXTH DEFENSE 
The Plaintiff may have acted with negligent, careless misconduct at the time of and in 
connection with the matters and damages alleged in the Plaintiff s Complaint, which misconduct 
proximately caused and contributed to said events and damages, if any. 
SEVENTH DEFENSE 
Because this answering Defendant has not yet had the opportunity to conduct discovery in 
DEFENDANT'S ANSWER AND DEMAND FOR JURY TRIAL-2 
000018
• • 
this matter, by failing to assert affirmative defenses this answering Defendant does not intend to 
waive any such defenses, and specifically reserves the right to amend this Answer to assert additional 
defenses to which she may be entitled which apply to the claims asserted by the Plaintiff. 
WHEREFORE, this answering Defendant prays that Plaintiff takes nothing by her 
Complaint, that the same be dismissed, and that this answering Defendant be awarded her cost of 
suit and attorneys' fees pursuant to the Idaho Rules of Civil Procedure and the Idaho Code, and such 
other and further relief as the Court seems just. 
DEMAND FOR JURY TRIAL 
Pursuant to IRCP 38(b), this answering Defendant demands a trial by jury of no less than 
twelve (12) members. 
DATED this ~\ day of October, 2010. 
By:~ ______ ~~ ________________ _ 
Michael E. ly, Of the Firm 
Attorneys fo Defendant 
DEFENDANT'S ANSWER AND DEMAND FOR JURY TRIAL-3 
000019
• • 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ~ day of October, 2010, I served a true and correct 
copy of the foregoing by delivering the same to each of the following individuals, by the method 
indicated below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 









• • DISTRICT COURT Fifth Judicial District County of TwIn Falls· State of Idaho NOV - 5 2010 
By----11),....--~3!.!.~Z!:!.~~f N\ 
~ Clerk 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF Deputy Clerk 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
Donetta I Kafader ) 
Plaintiff(s), 
vs. 
Kimberly A Baumann 
Defendant(s). 
) Case No. CV-2010-0004794 
) 
) ORDER FOR SCHEDULING 
) CONFERENCE AND ORDER 
) RE: MOTION PRACTICE 
) 
) 
IT IS HEREBY ORDERED that the above-captioned case is scheduled for a 
scheduling conference to commence on December 13, 2010 at 10:00 am at the 
Twin Falls Judicial Courthouse, 427 Shoshone Street North, Twin Falls, Idaho. 
The purpose of the conference will be to enter a scheduling order regarding the 
deadlines contained in the attached schedule. All parties must appear at this time in 
person or by counsel. Counsel must be the handling attorney, or be fully familiar with 
the case and have authority to bind his/her client and law firm on all matters set forth in 
I.R.C.P. 16(a) and 16(b). 
In lieu of this scheduling conference, all parties may stipulate to deadlines and 
other information required in the enclosed Stipulation for Scheduling and Planning. 
This stipulation must be completed and signed by all parties, and filed with the court at 
least three (3) working days before the scheduling conference. The hearing will not 
be vacated until: 1) the attached stipulation is received by the court; and 2) counsel 
has contacted the court's clerk at the number set forth below to confirm that the hearing 
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is vacated. The foregoing notwithstanding, THE STIPULATION MAY NOT ALTER THE 
TIME REQUIREMENTS SPECIFIED IN THIS ORDER. 
IT IS FURTHER ORDERED that the following shall apply to motions filed in this 
case. 
1.:. SCHEDULING AND HEARINGS. The Court holds its regular civil law and 
motion calendar on alternating Mondays (or Wednesdays following holidays) 
commencing at 9:00 A.M. Scheduling conferences and miscellaneous matters shall be 
heard starting at 9:00 A.M. Motions shall be heard commencing at 10:00 A.M. Absent 
an order shortening time, all motion practice other than motions for summary judgment 
will be governed by I.R.C.P. 7. As a matter of courtesy, counsel are expected to 
contact the Court's Deputy Clerk, Dorothy McMullen (phone 208-736-4036) to schedule 
hearings and to confirm the availability of opposing counsel for proposed hearing dates. 
ANY MATTER REQUIRING TESTIMONY TOTALLING MORE THAN 30 MINUTES 
SHALL NOT BE SCHEDULED ON THE COURT'S REGULAR MOTION CALENDAR. 
As an accommodation to out-of-town counsel and parties, hearings on any pretrial 
motion (except scheduling conferences, motions for summary judgment, motions in 
limine or hearings at which testimony is to be offered) may be conducted by telephone 
conference call pursuant to I.R.C.P. 7(b) (4). Unless ordered by the court, telephone 
conferences will be held ONLY if all counsel so stipulate and the court approves that 
stipulation. Counsel requesting a hearing by conference call will be responsible for 
arranging for placement of the call and the cost thereof. The telephone conference 
must be pre-arranged by the Wednesday preceding the date of the hearing. 
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MOTIONS GENERALLY (applies to every motion). 
a. One additional copy marked or stamped "Judge's Copy" of any 
motion and opposing papers (including affidavits, and briefs) must be 
submitted to the judge's chambers when such documents are filed or 
lodged with the clerk of the court. If a party relies upon any case 
decided by an appellate court outside of Idaho, a copy of such case 
must be attached to the copy of the brief submitted to the judge's 
chambers. 
b. The amount of time each side will be allotted for oral argument on a 
motion will be set by the court. 
c. If a notice of hearing is not filed within fourteen (14) days after the 
motion is filed, the motion will be deemed withdrawn. 
2. MOTIONS TO COMPEL DISCOVERY. 
a. A motion to compel discovery must contain a certification as required 
by IRCP 37(a) (2) (that efforts were made to resolve the dispute before 
the motion was filed). 
The motion to compel must SPECIFICALLY ADDRESS THAT PORTION 
OF THE DISCOVERY AT ISSUE and CONTAIN A STATEMENT OF 
REQUESTED RELIEF. 
b. Reasonable expenses incurred when successfully prosecuting or 
opposing a motion to compel discovery shall be awarded as provided 
in Rule 37(a)(4) of the Idaho Rules of Civil Procedure. 
3. MOTIONS FOR FULL OR PARTIAL SUMMARY JUDGMENT. 
a. The party moving for summary judgment shall prepare as separate 
documents: (a) a motion; (b) a legal memorandum containing a 
written statement of reasons and legal authority in support of the 
motion, and (c) a concise statement of the claimed undisputed 
material facts alleged by movant. Each statement of facts shall 
include a reference to the particular place in the record which supports 
the claimed fact. The legal memorandum shall ALSO include a 
statement, supported by authority, of the elements of any claim or 
defense relevant to the motion. 
b. The party opposing a motion for summary judgment shall prepare as 
separate documents: (a) a legal memorandum containing a written 
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statement of reasons in opposition to the motion, and (b) a concise 
statement of claimed genuine issues of material fact and/or which are 
material facts omitted from the moving party's statement of facts. 
Each statement of a fact shall include a reference to the particular 
place in the record which supports the factual dispute. The legal 
memorandum shall include a statement, supported by authority, of the 
elements of any claim or defense relevant to the motion. 
c. The schedule for serving briefs and affidavits shall be as set forth in 
Idaho Rule of Civil Procedure 56(c). THESE TIME REQUIREMENTS 
SHALL BE STRICTLY COMPLIED WITH. 
d. The hearing on a motion for summary judgment will be set AFTER the 
moving party has submitted the motion, legal memorandum and 
statement of facts. The hearing date can then be obtained from the 
judge's court clerk. 
DATED this 2 day of --=....INL..l!Q~v ___ _ 




CERTIFICATE OF MAILING 
The undersigned certifies that on the 5th day of November, 2010, she caused a 
true and correct copy of the foregoing ORDER FOR SCHEDULING CONFERENCE 
AND ORDER RE: MOTION PRACTICE to be served upon the following persons in the 
following manner: 
Plaintiff's Counsel: 
Eric R. Clark 
PO Box 2504 
Eagle 10 83616 
Mailed / Courthouse Mailbox '--
Defendant's Counsel: 
Michael E. Kelly 
PO Box 856 
Boise 10 83701 






IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
Oonetta I Kafader ) 
Plaintiff(s), 
vs. 
) Case No. CV-2010-0004794 
) 
) STIPULATION FOR 
) SCHEDULING AND PLANNING 
) 
Kimberly A Baumann ) 
) 
Oefendant(s). 
The above parties hereby stipulate to the following scheduling deadlines: 
A. EXPERT WITNESSES 
(Plaintiff's experts) 
1. days before trial, plaintiff shall disclose each person plaintiff 
intends to call as an expert witness at trial and state the subject matter on which the 
witness is expected to testify. 
2. days before trial, plaintiff shall disclose all information required by 
Rule 26(b)(4) of the Idaho Rules of Civil Procedure regarding expert witnesses. 
3. days before trial, defendant shall complete any depositions of the 
plaintiff's initial expert witnesses. 
(Defendant's experts) 
4. days before trial, defendant shall disclose each person 
defendant intends to call as an expert witness at trial and state the subject matter on 
which the witness is expected to testify. 
5. days before trial, defendant shall disclose all information required 
by Rule 26(b)(4) of the Idaho Rules of Civil Procedure regarding expert witnesses. 
6. days before trial, plaintiff shall complete any depositions of the 
defendant's expert witnesses. 
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(Plaintiff's rebuttal experts) 
7. days before trial, plaintiff shall disclose each person plaintiff 
intends to call as an expert witness at trial to rebut new information or issues disclosed 
or raised by the defendant. 
8. days before trial, plaintiff shall disclose all information required 
by Rule 26(b)(4) of the Idaho Rules of Civil Procedure regarding the rebuttal expert 
witnesses. 
9. days before trial, defendant shall complete any depositions of 
the plaintiff's rebuttal expert witnesses. 
B. LAY WITNESSES 
1. days before trial, plaintiff shall disclose each person plaintiff 
intends to call as a lay witness at trial (excluding impeachment witnesses). 
2. days before trial, defendant shall disclose each person 
defendant intends to call as a lay witness at trial (excluding impeachment witnesses). 
3. days before trial, plaintiff shall disclose each lay witness 
(excluding impeachment witnesses) plaintiff intends to call at trial to rebut new 
information or issues disclosed or raised by the defendant. 
4. _____ days before trial, all parties shall complete any depositions of lay 
witnesses. 
C. DEADLINES FOR INITIATING DISCOVERY 
1. days before trial is the last day for serving interrogatories, 
requests for production, requests to permit entry upon land or other property, and 
requests for admission. 
2. _____ days before trial is the last day for filing motions for a physical or 
mental examination. 
D. DEADLINE FOR SUPPLEMENTAL RESPONSES TO DISCOVERY 
1. days before trial, all parties must serve any supplemental 
response to discovery required by Rule 26(e) of the Idaho Rules of Civil Procedure. 
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E. PRETRIAL MOTIONS 
1. _____ days before trial is the last day to file motions to add additional 
parties to the lawsuit. 
2. days before trial is the last day to file a motion to amend the 
claims between existing parties to the lawsuit, including to add a claim for punitive 
damages. 
3. All other non-dispositive pre-trial motions (including, but not 
limited to motions in limine) must be filed and heard not less than fourteen (14) days 
before trial. 
F. TRIAL SETTING 
1. This case can be set for a trial to commence on or after _____ _ 
Note, that absent extremely compelling circumstances, no case will be set for 
trial more than 510 days from the date of filing the complaint. 
2. It is estimated that the trial will take ____ days. 
3. This case is to be tried as a: 
____ court trial 
___ ~iury trial 
4. Parties preference for trial dates: (Please confer and complete. Do not 
attach "unavailable dates"). 
(a) Week of Tuesday, __________ , 20_. 
(b) Week of Tuesday, ,20_. 
(c) Week of Tuesday, , 20_. 
5. The parties will submit a pretrial conference memorandum pursuant to 
I.R.C.P. 16(d), which shall be filed with the Clerk no later than seven (7) days before the 
pre-trial conference. The Memorandum may be filed as a joint submission or 
separately. 
G. MEDIATION 
1. The parties agree to mediation: Yes No 
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2. If yes: 
a. The parties agree to submit to mediation with a mediator mutually 
agreed upon. 
b. Mediation shall begin _____ days prior to trial. 
c. Unless otherwise agreed in writing between the parties, the cost of 
mediation shall be equally divided between the parties. 
The parties reserve the right to amend this stipulation by agreement of all 
parties, subject to Court approval; each party reserves the right to seek 
amendment hereof by Court order, and to request further status conferences for 
such purpose, in accordance with I.R.C.P. 16(a) and 16(b). 
Appearances: 
Counsel for Plaintiff(s): 
Date: 
Counsel for Defendant(s): 
Date: 
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FROM: .39-7136 CLARK -.ASSOCIATES, ATTORNEYS AT LAW ~~.~~l~~U~A;E: 001 OF 002 
TWIN FALLS CO. IDAHO 
FILED 
ERICR. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, ID 83616 
(208) 830-8084 
Fax: (208) 939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 




NOTICE OF SERVICE OF PLAINTIFF'S 
ANSWERS AND RESPONSES TO 
DEFENDANT'S FIRST 
KIMBERLY A. BAUMANN, 
Defendant. 
SET OF INTERROGATORIES AND 
REQUESTS FOR PRODUCTION OF 
DOCUMENTS TO PLAINTIFF 
PLEASE TAKE NOTICE the Plaintiff has forwarded a true and correct copy of 
PLAINTIFF'S ANSWERS AND RESPONSES TO DEFENDANT'S FIRST SET OF 
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS TO 
PLAINTIFF as provided by Rules 33 and 34 of the Idaho Rules of Civil Procedure on this date to 
the Defendant via hand delivery to the Defendant's attorney of record. 
NOTICE OF SERVICE OF PLAINTIFF'S ANSWERS AND RESPONSES TO DEFENDANT'S FIRST SET 
OF INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS TO PLAINTIFF - 1 
000030
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DATED this 7th day of December, 2010. 
CLARK & ASSOCIATES, ATTORNEYS 
~:._7YU-L 
Eric R. Clark 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 7th day of December, 2010, I served the foregoing, by 
having a true and complete copy delivered via hand delivery to: 
Michael E. Kelly 
LOPEZ & KELLY, PLLC 
413 West Idaho Street, Suite 100 
P.O. Box 856 
Boise, ill 83701 
. 14£.."' \. ~ ... xA. ·.··~_~U-.. k . . .. 
Eric R. Clark 
NOTICE OF SERVICE OF PLAINTIFF'S ANSWERS AND RESPONSES TO DEFENDANT'S FIRST SET 
OF INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS TO PLAINTIFF - 2 
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Michael E. Kelly, ISB #4351 
John J. Browder. ISB #7531 
LOPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7000.010\Stip fot Scheduling.wpd 
Attorneys for Defendant 
\ ' 
2083424344 p.3 
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BY __ ....., __ _ 
~-- CLERK 
---..:t.~----DEPUTY 
IN THE DISTRICT COURT OF THE FIFTII JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FAllS 
DONETTA 1 KAFADER, 
Plaintiff, 
vs. 
KIMBERLY A. BAUMANN, 
Defendant. 
Case No. CV 10-4794 
S~ULATIONFORSCHEDUUNG 
AND PLANNING 
The above parties hereby stipulate to the following scheduling deadlines: 
A. EXPERT WITNESSES 
(plaintiff's experts) 
1. 120 days before trial, Plaintiff shall disclose each person Plaintiff intends to call as an 
expert witness at trial and state the subject matter on which the witness is expected to testify. 
2. 120 days before trial, Plaintiff shall disclose all information required by Rule 26(b)( 4) 
of the Idaho Rules of Civil Procedure regarding expert witnesses. 
3. 30 days before trial, Defendant shall complete any depositions of the Plaintiff's initial 
STIPULATION FOR SCHEDULING AND PLANNING-! 
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expert witnesses. 
(Defendant's experts) 
4. 90 days before trial, Defendant shall disclose each person Defendant intends to call as 
an expert witness at trial and state the subject matter on wbich the witness is expected to testify. 
5. 90 days before trial, Defendant shall disclose all information required by Rule 26(b) ( 4) 
of the Idaho Rules of CivH Procedure regarding expert witnesses. 
6. 30 days before trial, Plaintiff shali complete any depositions of the Defendant's expert 
"'ritnesses. 
(plaintiff's rebuttal experts) 
7. 60 days before trial, Plaintiff shall disclose each person Plaintiff in tends to call as an 
expert witness at trial to rebut new infonnation or issues disclosed or raised by the Defendant. 
8. 60 days before trial, Plaintiff shall disclose all infonnation required by Rule 26(b)(4) 
of the Idaho Rules of Civil Procedure regarding the rebuttal expert witnesses. 
9. 30 days before trial, Defendant shall complete any depositions of the Plaintiff's rebuttal 
expert witnesses. 
B. LAY WITNESSES 
1. 120 days before trial, Plaintiff shall disclose each person Plaintiff intends to call as a 
lay wi1ness at trial (excluding impeachment witnesses). 
2. 90 days before trial, Defendant shall disclose each person Defendant intends to call as 
a lay witness at trial (excluding impeachment witnesses). 
3. 60 days before trial, Plaintiff shall disclose each lay witness (excluding impeachment 
witnesses) Plaintiff intends to call at trial to rebut new information or issues disclosed or raised by the 
STIPULATrON FOR SCHEDULING AND PLANNING-2 
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Defendant. 
4. 30 days before trial, all parties shall complete any depositions of lay witnesses. 
C. DEADLINES FOR INITIATING DISCOVERY 
1. 60 days before trial is the last day for serving interrogatories, requests for production, 
requests to permit entry upon land or other property, and requests for admission. 
2. 120 days before trial is the last day for· filing motions for a physical or mental 
examination. 
D. DEADLINE FOR SUPPLEMENTAL RESPONSES TO DISCOVERY 
1. 30 days before trial, all parties, must serve any supplemental response to discovery 
required by Rule 26( e) of the Idaho Rules of Civil Procedure. 
E. PRETRIAL MOTIONS 
1. 150 days before trial is the last day to file motions to add additional parties to the 
lawsuit. 
2. 120 days before trial is the last day to me a motion to amend the claims between 
existing parties to tlte lawsuit, including to add a claim for punitive damages. 
3. All other non-dispositive pre-trial motions (including, but not limited to motions in 
limine) must be filed and heard not less than fourteen (14) days before trial. 
F. TRIAL SETTING 
1. This case can be set for a trial to commence on or after 12101111. 
2. It is estimated that the trial will take 5 days. 
3. This case is to be tried as a: 
o court trial 
IlSI jury trial 
STIPULATION FOR SCHEDULING AND PLANNING-3 
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4. Parties preference for trial dates: 
(a) Week of January 2,2012. 
5. The parties will submit a pretrial conference memorandum pursuant to I.R.C.P. 16(d), 
which shall be filed with the Clerk no later than· seven (7) days before the pre-trial conference. The 
Memorandum may be filed as ajoint submission or separately. 
I. MEDITATION 
1. The parties agree to mediation: yes X no __ _ 
The parties will consider mediation upon completion of necessary discovery. 
2. If yes: 
a. The parties agree to submit to mediation with a mediator mutually agreed upon. 
b. Mediation shall begin 90 days prior to trial. 
c. Unless otherwise agreed in writing between the parties, the cost of mediation 
shall be equally divided between the p31ties. 
The parties reserve the right to amend this stipulation by agreement of all parties,subject 
to Court approval; each party reserves the right to seek amendment hereof by Court ortier, and 
to request further status conferences for such purposey in accordance with LR.C.P. 16(a) and 
16(b). 
DATED this 1-day of December, 2010. 
STIPULATION FOR SCHEDULING AND PLANNING-4 
LOPEZ & KELLY, PLLC 
chael E. Kelly, Of the Firm 




By:~~~~~~~ ________ __ 
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DISTRICT COURT 
Fifth Judicial District 
county of lWIn Falla· State of Idaho 
DEC 10 2010 
By 
THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR TWIN FALLS COUNTY 
DONETTA I. KAFADER, 
Plaintiff. 
vs 












Case No. CV 10-4794 
ORDER APPROVING 
STIPULATED SCHEDULING 
ORDER, PRETRIAL AND 
JURY TRIAL NOTICE 
A Stipulation for Scheduling and Planning was filed in this case on 
December 9,2010. A formal pre-trial conference pursuant to IRCP 16 shall be 
conducted on July 5, 2011 at 9:00 am am. In lieu thereof the parties may 
present a written stipulation pursuant to IRCP 16(e) no later that three business 
days prior to the scheduled pre-trial conference. Trial to the Court and a twelve 
person jury shall commence promptly at 8:30 a.m. on July 19, 2011. 
DATED this 10th day of December 2010. 






CERTIFICATE OF SERVICE 
I hereby certify that on this 10th day of December 2010 I served a true and 
correct copy of the foregoing Order Approving Stipulated Scheduling and Jury Trial 
Notice on: 
Eric R. Clark 
Attorney at Law 
P.O. Box 2504 
Eagle, Idaho 83717 
Michael E. Kelly 
Attorney at Law 
P.O. Box 856 
Boise, Idaho 83701 
Kristina Glascock, Clerk 
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ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
(208) 830-8084 
Fax: (208) 939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
D\STR\C~ ggu,~~HC: 
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B'f- CLERK 
_'t-OfP\ITY ---
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 




KIMBERLY A. BAUMANN, 
Defendant. 
Case No.: CV-1O-4794 
NOTICE OF SERVICE OF 
PLAINTIFF'S FIRST SET OF 
INTERROGATORIES AND 
REQUESTS FOR PRODUCTION OF 
DOCUMENTS TO DEFENDANT 
PLEASE TAKE NOTICE the Plaintiff has forwarded a true and correct copy of 
PLAINTIFF'S FIRST SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION 
OF DOCUMENTS TO DEFENDANT as provided by Rules 33 and 34 of the Idaho Rules of 
Civil Procedure on this date to the Defendant via facsimile transmission to the Defendant's 
attorney of record. 
NOTICE OF SERVICE OF PLAINTIFF'S FIRST SET OF INTERROGATORIES AND REQUESTS 
FOR PRODUCTION OF DOCUMENTS TO DEFENDANT - 1 
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DATED this 28th day of February, 2011. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 28th day of February, 2011, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Michael E. Kelly 
John J. Browder 
LOPEZ & KELLY, PLLC 
413 West Idaho Street, Suite 100 
P.O. Box 856 
Boise, ill 83701 
Eric R. Clark 
NOTICE OF SERVICE OF PLAINTIFF'S FIRST SET OF INTERROGATORIES AND REQUESTS 
FOR PRODUCTION OF DOCUMENTS TO DEFENDANT - 2 
000040
. ' . • 
Michael E. Kelly, ISB #4351 
John J. Browder, ISB #7531 
LOPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7000.01 O\Ans&RespRogsRFP .NOS. wpd 
Attorneys for Defendant 
• 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAFADER, Case No. CV 10-4794 
Plaintiff, NOTICE OF SERVICE 
vs. 
KIMBERLY A. BAUMANN, 
Defendant. 
TO: THE CLERK OF THE ABOVE-ENTITLED COURT: 
PLEASE TAKE NOTICE that on the 15th day of March, 2011, I served a true and correct 
copy of Defendant's Answers and Responses to Plaintiff's First Set of Interrogatories and Requests 
for Production of Documents, together with a copy of this Notice, by the method indicated below 
in an envelope addressed to: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 











DATED this I,) day of March, 2011. 
NOTICE OF SERVICE-2 
• 
LOPEZ & KELLY, PLLC 
By: ~~~~~~ ____ _ 
chael E. Kelly, Of the Firm 
ttorneys for Defendant 
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Michael E. Kelly, ISB #4351 
John 1. Browder, ISB #7531 
LOPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
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Attorneys for Defendant 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETT A I. KAF ADER, 
Plaintiff, 
VS, 
KIMBERLY A. BAUMANN, 
Defendant. 
Case No. CV 10-4794 
STIPULATION FOR RULE 35 
PHYSICAL EXAMINA nON OF 
DON ETTA I. KAFADER 
COME NOW Plaintiff Donena I. Kafader, by and through her attorney of record, Eric R. 
Clark, and Defendant KIMBERLY A. BAUMANN, by and through her attorneys of record, Lopez 
& Kelly, PLLC, and stipulate and agree as follows: 
I. PJaintilfDonetta I. Kafader shall submit to an Idaho Rule of Civil Procedure 35 examination 
by Richard T. Knoebel, M.D" on April 14,201 J at 3:00 p.m., at the offices located at 400 S. Main 
Slreel, Suite 203, Hailey, Idaho'83333, The Rule 35 examination will be limited to a standard non-
invasive physical examination and evaluation consistent with customary practices oflocal physicians. 
2. Richard T. Knoebel, M.D. shall prepare a written report of the examination setting forth his 
findings. including results ofall tests made, diagnoses and conclusions, as provided by Idaho Rule of 
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CivilProce(lure 35(b). .r\. oopyofthc vvriltCll reporLsl:ml1bc forwardeu to Plaintiff s. altomeytlpor1 
Detendant' sattorney's rt.'Ccil:lt 01' it 
3. Plaintifflnay have an audio or videt) recording taken oftliec,(llmirurtion, provlded that any 
recording is pertbrmed bya professiunal vidcQgrapher. If PlaintHJmakes a recording of the 
exari.unittion; a copy of the recdrdlngshall1>~.pr()vided 10 Defendant'sat~orneys'Witbinthirty (30) 
!.1ays·.tollo;,yUlgtheeximtination, 
4. Richard T,Knoebel, M.D. shall not be permitted totestif)t at trlaHo issues, subject matt-;:r$ 
and areas hotinclllded in hi$ \vrittt11 repotl,unJess the Defeodal\t seascmabfysuppiernents her 
disc,ove'ty responses HHe:f:lett any such additional testimony. Richard T, Knocbel, M,D. shall ~ 
allowed to" (t) testifi about records ot information pr(;)videdby Plainlitl'afcerlhe examination; and 
(2) offer testimony \(j reliut evidenL'e preserit~ inP1aTntifrs~se.hl.d"ief. 
$, IfPla:ntill'!atls to timelyappelif lor the scheduled irl(1e-pendent medical exmuination, Plaintiff 
shaltbcarthc ~{jSls incurred as an!:mlt of :!lis~ing the l!ppcintmCl1L Plaintiff shill comply ..,,,,itb 
Rk:hilrd"LKllotbd, MD.'s ilPpulll!mcnt C<IHccllation polley. 
6. Dcrendamagrecs to pay tor' Plaitltlfi' s mileage :costs et5l1nlilc)irtcurted attending the 
IndependemMedicnl txaminilti(m Defendant furrheragrees to pay Plllintifi"s lostwll.~es incurred 
to attend lhelnctepcndenl MediCal Ex~minalion, pn)yjdcdthat Plaintiff sublllitsd'oGumentation from 
her employer proving the lime s~e lllissedworkl() auendlhe lmk:pendtint Medical Examinationano 
her hourly wage. 
7, 111lie-cl)rdaticewi!hR~lleJ50fthe Idaho Rules ofCivilPi'O(:edul'e,lhcPlaintjfrexamine~ shall 
have the right to havea·repres.entativepr(~SenldtlringlhelndependentMedicalExaminaliofl .. 
8. Both parties reserve the right to address with the Court at a later timeanyotlter fssues 
regarding this Rule 35 examination. 
Dt\TEDthis 17 day (')fMI~rch. 101\ 
LOPEZ & KELLv.PLLC 
I{Q~ DATED this '. '.' ~ay of j\·1arch. 20 I 1. 
BYl.2.L l.. ~., ................. , . .......... _ .................................... .. ~cB~Owder, Of the Firm 
Attorneys for Defendant 
STlPULATIONJrQRRUL£ 35 PlIYSICALEXAMINATION OFDONETTA I"KAFADER~2 
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ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, ID 83616 
(208) 830-8084 
Fax: (208) 939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
[JISTRICl COURT 
TWIN FALLS CO. IDAHO 
FILED 
2011 MAR 2' AM": J 6 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTAI. KAFADER, Case No.: CV-1O-4794 
Plaintiff, 
vs. 
PLAINTIFF'S LAY AND EXPERT 
WITNESS DISCLOSURE 
KIMBERLY A. BAUMANN, 
Defendant. 
COMES NOW the Plaintiff and according to the Stipulation for Scheduling and Planning 
hereby discloses her lay and expert witnesses for trial. 
The Plaintiff may call the following lay witnesses at the time of trial in this matter. 
Donetta Kafader 
416 Main Street 
Kimberly, ill 83341 
Donetta may testify with regard to the events leading Up to and after the subject accident. 
She also will testify regarding her medical providers, medi911 bills, and her injuries and 
limitations as a result of the subject accident. 
Gene Kafader 
416 Main Street 
Kimberly, ill 83341 
#(208) 423-5271 
PLAINTIFF'S LAY AND EXPERT WITNESS DISCLOSURE - 1 
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Gene may testify with regard to Donetta's medical bills, and her injuries and limitations 
as a result of the accident. 
Daren Brown 
Twin Falls County Sherifrs Office 
425 Shoshone Street North 
Twin Falls, ID 83301 
#(208) 737-4107 
Daren may testify with regard to the events leading up to and after the accident. 
Rick Scruggs, Jr. 
Kimberly City Police Officer 
132 Main Street North 
Kimberly, ID 83341 
#(208) 423-4151 
Officer Scruggs may testify with regard to the investigation ofthe accident involving the 
Plaintiff and the Defendant, and any subsequent statements made to him by the parties 
involved in the accident. 
Kimberly Bauman 
3478 East 3200 North 
Kimberly, ID 83341 
#(208) 423-6211 
Kimberly may testify with regard to the events leading up to and after the accident. 
The Plaintiff may call the following expert witnesses at the time of trial in this matter. 
Dr. Richard Hammond 
526 Shoup Avenue West 
Twin Falls, ID 83301 
#(208) 737-2530 
Dr. Hammond is not a retained expert. 
Dr. Hammond will testify as to the Plaintifrs injuries, her treatment, medical bills, 
limitations, and prognosis as a result of her injuries sustained in the subject accident. All 
of Dr. Hammond's opinions are stated in his medical records or reports, and the facts and 
reasons for those opinions are based on his personal observations, tests, evaluations or 
studies conducted while treating Mrs. Kafader. 
Dr. Hammond may refer to his notes, records or reports when testifying at trial. 
PLAINTIFF'S LAY AND EXPERT WITNESS DISCWSURE - 2 
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Dr. Hammond is a medical doctor, licensed by the state of Idaho, with a medical 
specialty in neurology. 
The plaintiff is not compensating Dr. Hammond ''for the testimony," but may offer to 
compensate Dr. Hammond. if called to testify at trial, for his time. 
Dr. Brad Turner 
1736 Addison Avenue East 
Twin Falls, ID 83301 
#(208) 736-1944 
Dr. Turner is not a retained expert. 
Dr. Turner will testify as to the Plaintiff's injuries, her treatment, medical bills, 
limitations, and prognosis as a result of her injuries sustained in the subject accident. All 
of Dr. Turner's opinions are stated in his medical records or reports, and the facts and 
reasons for those opinions are based on his personal observations, tests, evaluations or 
studies conducted while treating Mrs. Kafader. 
Dr. Turner may refer to his notes, records or reports when testifying at trial. 
Dr. Turner is a doctor of chiropractic medicine, licensed by the state of Idaho. 
The plaintiff is not compensating Dr. Turner ''for the testimony," but may offer to 
compensate Dr. Turner, if called to testify at trial, for his time. 
Tregg Scott 
Claims Adjuster 
Idavada Claims, Inc. 
1201 Falls Ave E #22 
P.O. Box 5061 
Twin Falls, Id 83303 
(208) 734-5115 
Mr. Tregg is not a retained expert. 
Mr. Scott inspected and photographed both vehicles involved in the collision and will 
testify regarding his findings and estimates of the property damage to each vehicle. 
Mr. Scott's opinions are contained in the reports he generated for the Defendant's 
insurance carrier and are based on his personal observations of both of the vehicles involved in 
this collision. 
Mr. Scott may use his notes, reports and photographs generated when he inspected both 
vehicles. 
PLAINTIFF'S LAY AND EXPERT WITNESS DISCLOSURE - 3 
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The plaintiff is not compensating Mr. Scott ''for the testimony," but may offer to 
compensate Mr. Scott, if called to testify at trial, for his time. 
DATED this 21st day of March, 2011. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
PLAINTIFF'S LAY AND EXPERT WITNESS DISCLOSURE - 4 
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Michael E. Kelly, ISB #4351 
John J. Browder, ISB #7531 
LOPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise,ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7000.01O\Witness Disclosure.wpd 
Attorneys for Defendant 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAFADER, 
Plaintiff, 
vs. 
KIMBERLY A. BAUMANN, 
Defendant. 
Case No. CV 10-4794 
DEFENDANT'S LAY AND EXPERT 
WITNESS DISCLOSURE 
COME NOW Defendant KIMBERLY A. BAUMANN, by and through her attorneys of 
record, Lopez & Kelly, PLLC, and pursuant to the Court's December 10,2010 Order Approving 
Stipulated Scheduling Order, Pretrial and Jury Trial Notice, disclose the following potential expert 
and lay trial witnesses: 
Expert Witness 
1. Dr. Richard T. Knoebel 
Medical Evaluators, Inc. 
400 S. Main Street, Suite 203 
Hailey, ID 83333 
(208) 788-3889 
DEFENDANT'S LAY AND EXPERT WITNESS DISCLOSURE-1 
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Dr. Knoebel is expected to testify regarding Plaintiff Donetta 1. Kafader's treatment 
history and injuries related to the accident at issue in this lawsuit as reflected by her disclosed 
medical records. Dr. Knoebel may also testify as to the doctor's observations and findings 
subsequent to an independent medical examination of the Plaintiff. A copy of Dr. Knoebel's 
curriculum vitae is attached hereto as Exhibit "A." 
Lay Witnesses 
Plaintiff Donetta Kafader 
c/o Eric Clark 
Clark & Associates 
P.O. Box 2504 
Eagle, Idaho 83616 
208/830-8084 
208/939-7136 (facsimile) 
Plaintiff was involved in the motor vehicle accident that gave rise to her Complaint. 
Accordingly, she has knowledge of facts and circumstances relevant to this lawsuit. 
2. Defendant Kimberly Baumann 
c/o Lopez & Kelly PLLC 
413 W. Idaho Street Ste. 100 
P.O. Box 856 
Boise, Idaho 83701 
208/342-4300 
208/342-4344 
Defendant Baumann was involved in the motor vehicle accident that gave rise to 
Plaintiff's Complaint. Accordingly, Defendant Baumann has knowledge of facts and 
circumstances relevant to this lawsuit. 
3. Darrin Brown 
(contact information unknown) 
The City of Kimberly Police Department report identifies Mr. Brown as a witness to the 
motor vehicle accident that gave rise to this lawsuit. Accordingly, Mr. Brown may have 
DEFENDANT'S LAY AND EXPERT WITNESS DISCLOSURE -2 
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knowledge of facts and circumstances relevant to this lawsuit. 
4. Officer Rick Scruggs Jr. 
City of Kimberly Police Department 
132 Main St. North 
Kimberly, Idaho 83341 
208/423-4151 
Officer Scruggs Jr. authored the City of Kimberly Police Department report relating to the 
motor vehicle accident that gave rise to this lawsuit. Accordingly, Mr. Brown may have knowledge 
of facts and circumstances relevant to this lawsuit. 
5. Plaintiff's medical service providers, including without limitation: (1) Dr. Richard 
Hammond; (2) Dr. Brad Turner; (3) KandeeJo Anderson, massage therapist; and (4) Monica Hands. 
These individuals and other medical service providers disclosed or identified in discovery may have 
knowledge of facts and circumstances relevant to this lawsuit, namely Plaintiff's alleged damages. 
6. Any individual identified in Plaintiff's discovery responses. 
7. Any individual identified by the parties as an expert trial witness. 
DATED this / j day of April, 2011. 
ly, Of the Firm 
Attorneys fo Defendant 
DEFENDANT'S LAY AND EXPERT WITNESS DISCLOSURE -3 
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CERTIFICATE OF SERVICE 
I HEREB Y CERTIFY that on this ---.L.:2.-day of April, 2011, I served a true and correct 
copy of the foregoing by delivering the same to each of the following individuals, by the method 
indicated below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 
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RICHARD T. KNOEBEL, M.D. 
Diplomate, American Board of Orthopaedic Surgery 
Fellow, American Academy of Disability Evaluating Physicians 
CURRICULUM VITAE 
PERSONAL INFORMATION 
Home Address 460 Thistle Lane 
Ketchum, ID 83340 
Tele: (208) 726-4587 
Business Address.: 400 South Main, Suite 203 
P. O. Box 2920 
Hailey, ID 83333 
Tele.· (208) 788-3889 
Birth Date: 









University of Wisconsin Medical School 
Madison, Wisconsin 
Degree: M.D., 1978 
University of Massachusetts Medical Center 
Worchester, Massachusetts 
Surgical Intern, 1978-1979 
Orthopaedic Resident, 1979-1980 
Clinton Hospital 
Clinton, Massachusetts 
Emergency Medicine Physician, 1980-1981 
Iverson Hospital 
Laramie, Wyoming 
Emergency Medicine Physician, 1981-1983 
University of California Irvine Medical Center 
Orange, California 
Orthopaedic Resident, 1983-1986 
000055
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Sunrise Surgical Group 
Lakeside, Arizona 
Private Practice, 1986-1990 
Disability Reporters 
Oakland, California 
Independent Medical Examiner, 1990 
State of Oregon 




Diplomate American Board of Orthopaedic Surgery, 1989 
Re-Certification Examination 1998 with Re-Certification through 2009 
Re-Certification Examination 2006 with Re-Certification through 2019 
Fellow, American Academy of Orthopaedic Surgeons, 1989 
Fellow, American Academy of Disability Examining Physicians, 1991 
No, 1326 p, 2/4 
Regional Liaison, American Academy of Orthopaedic Surgeons, Committee on 
Occupational Health, 1996-97.. 
Board Examiner, American Academy of Disability Evaluating Physicians, 1999-2001 
Idaho Orthopaedic Association 
Idaho Medical Association 
Wood River Valley Medical Society 
Wood River Orthopaedic Society 
VOLUNTEER SERVICES 
Event Doctor for 2006 Boulder Mountain Tour 
Event Doctor for Idaho Spring Series 
Event Dodor for Sun Valley Ski Education Foundation 
Medical Director USSA Super Tour, Sun Valley, Idaho 2011 
000056
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Curriculum Vitae 
Page 3 
LICENCES California Medical License - G51235 
Arizona Medical License - 16213 
Idaho Medical License - M~5769 
Utah Medical License -186332-1205 
Oregon Medical License - MD17571 
• 
Washington Medical License - 02509 MD00029809 
Nevada Medical License - 6510 
DEA License - AK 1140 196 
CURRENT HOSPITAL APPOINTMENTS: 
Idaho Elks Rehabilitation Hospital, 1991 
600 N, Robbins Road, Suite 101 
Boise, Idaho 83701 
LECTURES: Idaho Industrial CommiSSion Annual Seminar, 1993 
No. 1326 
Idaho Bar Association Workman's Compensation Conference, 1994 
P. 3/4 
Idaho Chapter, National Rehabilitation Association, Annual Meeting, 1995 
Idaho Chapter National Rehabilitation Association, Vocational 
Rehabilitation Conference, 1995 
Idaho Elk's Rehabilitation Seminar, 1995 
Idaho Industrial Commission Seminar, 1995 
Utah Worker's Compensation Fund Defense Bar Association, 1997 
Idaho Trial Lawyers Association, 1999,2000 
Idaho Elk's Rehabilitation Seminar, AMA Guides, 5th Edition, 2001 
Idaho State Bar Association, 2001 
Idaho State Insurance Fund, Back Fusion and Discogram Seminar, 2001 
Idaho Industrial Commission Annual Seminar, 2003 
000057
, ecelved Fax: A r 14 2011 9:36AM Fax Station: LK PLLC . 4 
Apr,14, 2011 9:33AM 




Idaho Industrial Commission Annual Seminar, 2007 
RESEARCH AND PUBLICATIONS: 
No. 1326 p, 4/4 
Hoffer, M, and Knoebel, R: Uncommon Problems in Cerebral Palsy Clinical Orthopaedics, 
No,. 219, June 1987. 
Knoebel, R.: Extension Contractures of the Hip and Knee in Cerebral Palsy. Presented at 
Vernon L. Nichol Alumni Association Meeting, Rancho Los Amigos Medical Center, Los 
Angeles, CA, 1985. 
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Michael E. Kelly, ISB #4351 
John J. Browder, ISB #7531 
LOPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise,ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7000.010\NODKafader.wpd 
Attorneys for Defendant 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAFADER, 
Plaintiff, 
vs. 
KIMBERLY A. BAUMANN, 
Defendant. 
Case No. CV 10-4794 
NOTICE OF TAKING DEPOSITION 
OF PLAINTIFF DONETTA I. 
KAFADER 
Time: 1:00 p.m. 
Place: Twin Falls Courthouse 
YOU WILL PLEASE TAKE NOTICE that Defendant Kimberly Baumann, by and 
through her attorneys of record, Lopez & Kelly, PLLC, will take testimony on oral examination 
of DONETTA I. KAFADER before a court reporter and notary public commencing on 
Wednesday, April 27, 2011, to begin at 1:00 p.m. Mountain Time, and continuing thereafter 
from day to day until such time as the taking of the deposition may be adjourned, at the 
Twin Falls County Courthouse, 425 Shoshone Street N, Twin Falls, ID 83303-0126, at which 
time and place you are notified to appear and take such part in the examination as you may deem 
proper. 
NOTICE OF T~KING DEPOSITION OF PLAINTIFF DONETTA 1. KAFADER-l 
000059
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This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure. 
DATED this JO day of April, 2011. 
LOPEZ & KELLY, PLLC 
By:~ 
)6hn J. Browder, Of the Firm 
Attorneys for Defendant 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this~O day of April, 2011, I served a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 
M&M Court Reporting 
P.O. Box 2636 
Boise, ID 83701 
Telephone: (208) 345-9611 


















NOTICE OF TAKING DEPOSITION OF PLAINTIFF DONETTA I. KAFADER-2 
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Michael E. Kelly, ISB #4351 
John J. Browder, ISB #7531 
LOPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
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Attorneys for Defendant 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAFADER, Case No. CV 10-4794 
Plaintiff, NOTICE OF SERVICE 
vs. 
KIMBERLY A. BAUMANN, 
Defendant. 
TO: THE CLERK OF THE ABOVE-ENTITLED COURT: 
PLEASE TAKE NOTICE that on the 15th day of April, 2011, I served a true and correct copy 
of Defendant's Supplemental Response to Plaintiff's First Set of Requests for Production of 
Documents, together with a copy of this Notice, by the method indicated below in an envelope 
addressed to: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 
NOTICE OF SERVICE-l 
~u.S.Mail 
o Hand-Delivered 




DATED this ~ day of April, 2011. 
By: __ ~~~ __ ~ ________________ _ 
Michael E. K y, Of the Firm 
Attorneys fo Defendant 
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0lS1 RICl COURT 
TWIN FALLS CO. IDAHO 
FILED 
ERIC R CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, ID 83616 
(208) 830-8084 
Fax: (208) 939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTAI. KAFADER, Case No.: CV-1O-4794 
Plaintiff, 
vs. 
PLAINTIFF'S REBUTTAL LAY AND 
EXPERT WITNESS DISCLOSURE 
KIMBERLY A BAUMANN, 
Judge Stoker 
Defendant. 
COMES NOW the Plaintiff and according to the Stipulation for Scheduling and Planning hereby 
discloses her rebuttal lay and expert witnesses for trial. 
The Plaintiff does not have any rebuttal lay witnesses. 
The Plaintiff may call the following expert rebuttal witnesses at the time of trial in this matter. 
Dr. Richard Hammond 
526 Shoup Avenue West 
TwinFalls,ID 83301 
(208) 737-2530 
The Plaintiff incorporated by reference the information disclosed related to Dr. Hammond in the 
Plaintiff's initial expert witness disclosure. 
Dr. Hammond is not a retained rebuttal expert. 
PLAINTIFF'S REBUTTAL LAY AND EXPERT WITNESS DISCLOSURE - 1 
000063
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at trial. 
Dr. Hammond will testify that he has read Dr. Knoebel's report and that he disagrees with the 
fmdings and opinions to the extent they differ from his. 
Dr. Hammond will also testify about Dr. Knoebel's reputation in the medical community as being 
a "high paid" defense witness. 
Katrina Benkula, RN 
P.O. Box 5987 
Twin Falls, Id 83303 
(208) 404--1619 
!vis. Benkula is not a retained expert. 
!vis. Benkula is a registered nurse licensed by the State of Idaho. 
!vis. Benkula attended Dr. Knoebel's !ME and may testify depending on Dr. Knoebel's testimony 
!vis. Benkula's observations and opinions are based on her personal observations during the IME. 
The plaintiff is not compensating !vis. Benkula ''for the testimony," but may offer to compensate 
!vis. Benkula if called to testify at trial, for her time. 
DATED this 20th day of May, 2011. 
CLARK & ASSOCIATES, ATTORNEYS 
0A .. ," \ ~ ~.koo .... ~•. _~U-... £, 
EricR Clark 
PLAINTIFF'S REBUTTAL LAY AND EXPERT WITNESS DISCLOSURE - 2 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 20th day of May, 2011, I served the foregoing, by having a true 
and complete copy delivered via facsimile transmission to: 
Michael E. Kelly, Esq. 
John J. Browder, Esq. 
LOPEZ & KELLY, PLLC 
413 W. Idaho Street, Suite 100 
P. O. Box 856 
Boise, ID 83701 
EricR Clark 
PLAINTIFF'S REBUTTAL LAY AND EXPERT WITNESS DISCLOSURE - 3 
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ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, ID 83616 
(208) 830-8084 
Fax: (208) 939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
O/STRICT COURT 
TWIN FALLS CO. IDA uo 
FILED ;1 
2011 HAY 24 PH 2: 5 I 
BY -----.. -.• --~-~ 
···---if.DEPUTY 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAF ADER, 
Plaintiff, 
vs. 
KIMBERLY A. BAUMANN, 
Defendant. 
Case No.: CV-10-4794 
NOTICE OF SERVICE OF PLAINTIFF'S 
SUPPLEMENTAL ANSWERS AND 
RESPONSES TO DEFENDANT'S FIRST 
SET OF INTERROGATORIES AND 
REQUESTS FOR PRODUCTION OF 
DOCUMENTS TO PLAINTIFF 
date to the Defendant as indicated below to the Defendant's attorney of record. 
NOTICE OF SERVICE OF PLAINTIFF'S SUPPLEMENTAL ANSWERS AND RESPONSES TO 
DEFENDANT'S FIRST SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION OF 
DOCUMENTSTOPLAINTIFF-l 
000066
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DATED this 24th day of May, 2011. 
CLARK & ASSOCIATES, ATTORNEYS 
...... ~. ~U-/ 
.~.'. t_' ,. .. .. . .. '-"" 
------- - -------------. -~~ . .I,----,----.--.-------o----O,-.1 
havin.g a true an.d com.plete copy delivered via hand deli.very to: 
Michael E. Kelly 
LOPEZ & KELLY, PLLC 
413 West Idaho Street, Suite 100 
P.O. Box 856 
Boise, ID 83701 
Eric R. Clark 
NOTICE OF SERVICE OF PLAINTIFF'S SUPPLEMENTAL ANSWERS AND RESPONSES TO 
DEFENDANT'S FIRST SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION OF 
DOCUMENTS TO PLAINTIFF - 2 
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ERICR. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, ID 83616 
(208) 830-8084 
Fax: (208) 939-7l36 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 





Kll\IIBERL Y A BAUMANN, 
Judge Stoker 
Defendant. 
COMES NOW the Plaintiff and according to Idaho Code Section 12-301 hereby offers to settle 
this case upon receipt of $100,000.00, which includes costs and attorney fees. 
DATED this 14th day of June, 2011. 
CLARK & ASSOCIATES, ATTORNEYS 
c:::? ~-.:-~ I .~ ... ~ . . . .. _'\. LM-......... 
Eric R. Clark 
PLAINTIFF'S OFFER OF SETTLEMENT - 1 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 14th day of June, 2011, I served the foregoing, by having a true 
and complete copy delivered via facsimile transmission to: 
Michael E. Kelly, Esq. 
John J. Browder, Esq. 
LOPEZ & KELLY, PLLC 
413 W. Idaho Street, Suite 100 
P.O.Box856 
Boise, ID 83701 
EricR Clark 
PLAINTIFF'S OFFER OF SETTLEMENT - 2 
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Michael E. Kelly, ISB #4351 
John J. Browder, ISB #7531 
LOPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
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IN THE DISTRICT COURT OF THE FlFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAFADER, Case No. CV 10-4794 
Plaintiff, NOTICE OF SERVICE 
vs. 
KIMBERLY A. BAUMANN, 
Defendant. 
TO: THE CLERK OF THE ABOVE-ENTITLED COURT: 
PLEASE TAKE NOTICE that on the 14th day of June, 2011, I served a true and correct copy 
of Defendant's Second Supplemental Response to Plaintiff's First Set of Requests for Production 
of Documents, together with a copy of this Notice, by the method indicated below in an envelope 
addressed to: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 
NOTICE OF SERVICE-l 
o U.S. Mail 
o Hand-Delivered 




DATED thiS,*- day of June, 2011. 
NOTICE OF SERVICE-2 
• 
LOPEZ & KELLY, PLLC 
By:~~~~~~~ __________ _ 
ichael E. Kelly, Of the Firm 
Attorneys for Defendant 
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6/20/2011 11:52 AM FROM: ~39-7136 CLARK -ASSOCIATES, ATTORNEYS AT LAW TO~7364155 PAGE: 001 OF 002 
ERIC R CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, ID 83616 
(208) 830-8084 
Fax: (208) 939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
[lISTRIC1 COURT 
TWIN FALLS CO.ID!'\~O 
FILED 
2011 JUN 20 AM II: 54 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAF ADER, 
Plaintiff, 
vs. 
KIMBERLY A. BAUMANN, 
Defendant. 
Case No.: CV-1O-4794 
NOTICE OF SERVICE OF PLAINTIFF'S 
SECOND SUPPLEMENTAL ANSWERS 
AND RESPONSES TO DEFENDANT'S 
FmST SET OF INTERROGATORIES 
AND REQUESTS FOR PRODUCTION OF 
DOCUMENTS TO PLAINTIFF 
PLEASE TAKE NOTICE the Plaintiff has forwarded a true and correct copy of 
PLAINTIFF'S SECOND SUPPLEMENTAL ANSWERS AND RESPONSES TO 
DEFENDANT'S FIRST SET OF INTERROGATORIES AND REQUESTS FOR 
PRODUCTION OF DOCUMENTS TO PLAINTIFF as provided by Rules 33 and 34 ofthe 
Idaho Rules of Civil Procedure on this date to the Defendant as indicated below to the 
Defendant's attorney of record. 
NOTICE OF SERVICE OF PLAINTIFF'S SECOND SUPPLEMENTAL ANSWERS AND RESPONSES TO 
DEFENDANT'S FIRST SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION OF 
DOCUMENTS TO PLAINTIFF - 1 
000072
• 
6/20/2011 11:52 AM FROM: ~39-7136 CLARK -ASSOCIATES, ATTORNEYS AT LAW TO:~7364155 PAGE: 002 OF 002 
DATED this 20th day of June, 2011. 
CLARK & ASSOCIATES, ATIORNEYS 
~; _7YUL 
Eric R. Clark 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 20th day of June, 2011, I served the foregoing, by 
having a true and complete copy delivered via hand delivery to: 
Michael E. Kelly 
LOPEZ & KELLY, PLLC 
413 West Idaho Street, Suite 100 
P.O. Box 856 
Boise, ill 83701 
Eric R. Clark 
NOTICE OF SERVICE OF PLAINTIFF'S SECOND SUPPLEMENTAL ANSWERS AND RESPONSES TO 
DEFENDANT'S FIRST SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION OF 
DOCUMENTSTOPL~IFF-2 
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lIIND FOR THE COUNTY OF TWIN F~ Fifth Judicial District 
427 SHOSHON E STREET NORTH County oflWln Fall.· State of Idaho 
TWIN FALLS, IDAHO 83301 JUN 20 2011 
By----;;J;-.4:.:...£.: 'ff!)~f?i\:::..: 





Case No: CV-2010-00047 DeP~C"'rI: 
vs. 
AMENDED NOTICE OF HEARING 
Kimberly A Baumann 




Tuesday, July OS, 2011 
Randy J. Stoker 
District Courtroom #2 
01 :30 PM 
I ....AJ>1Lt- (!~ ../0 ~ jAn- ~II( ~ 1.. b..L ~. 
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and 
on file in this office. I further certify that copies of this Notice were served as follows on June 20th, 2011. 
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to 
utilize the provisions of I.C.R. 25(a)(6). Notice is given that if there are multiple defendants, any 
disqualification pursuant to I.C.R. 25(a)(1) is subject to prior determination under I.C.R. 25(a)(3). The 
panel of alternate judges consists of the following judges who have otherwise not been disqualified in 
this action: Judges Brody, Butler, Crabtree, Elgee, Higer, Hurlbutt, Meehl, St. Clair, Stoker, Wildman 
and Wood. 
Copy to: Michael E. Kelly PO Box 856, Boise, ID, 83701 (Defense Attorney); 
Copy to: Eric R. Clark PO Box 2504, Eagle, ID, 83616 (Plaintiff Attorney) 
~Mailed __ Hand Delivered 
Dated: June 20th, 2011 
Kristina Glascock 
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Michael E. Kelly,ISB #4351 
John lBrowder, ISB #7531 
LoPEZ & KElLy. PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7000.010\MIL.NOH.wpd 
Attorneys for Defendant 
• lllS 1 Riel COUR 1 
TWIN FALLS CO.IO,AHO 
FIL[O 
2011 JUN 20 Pt1 2: 04 
IN THE DISTRICT COURT OF THE FIFrH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAFADER. Case No. CV 10-4794 
Plaintiff, NOTICE OF HEARING 
vs. 
KIMBERLY A. BAUMANN, 
Defendant. 
TO: PLAINTIFF AND HER ATTORNEYS OF RECORD: 
YOU WILL PLEASE TAKE NOTICE that Defendant will call on for hearing their Motion 
in Limine re: Real Pmties in Interest; Motion in Limine Re: Existence of Insurance; and Motion in 
Limine Re: Past and Future Lost Wages on Tuesday, July 5,2011, at the hour of 1:30 p.m., or as 
soon thereafter as counsel may be heard, before the Honorable Randy J. Stoker, Twin Falls County 
Courthouse, Twin Falls, Idaho. 
DATED this ~O day of June, 2011. 
LOPEZ & KELLY, PLLC 
NOTICE OF HEARlNG-1 
p. 10 
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CERTITICA TE OF SERVICE 
I HEREBY CERTIFY that on this ~ day of June, 2011, I served a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 
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Michael E. Kelly, ISB #4351 
John J. Browder, ISB #7531 
LOPEZ & KELLY, PILe 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7000.010\Motion MD.. Ins.wpd 
Attorneys for Defendant 
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IN THE DISTRICT COURT OF THE Fll'TH ruDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAFADER, 
Plaintiff, 
VS. 
KIMBERLY A. BAUMANN, 
Defendant. 
Case No. CV 10-4794 
DEFENDANT'S MonON IN 
LIMINE RE: EXISTENCE OF 
INSURANCE 
COMES NOW Defendant Kimberly A. Baumann, by and through her counsel of record, 
. Lopez & Kelly, PLLC, and hereby moves this Court for a Motion in Limine order excluding the 
presentation of evidence at trial relating to the existence or possible existence of any insurance policy 
covering the claims against the Defendant without first securing the Court's approval outside the 
presence of the jury. 
With respect to this evidence, the Defendant respectfully requests that this Court issue the 
following orders: 
(1) An order barring Plaintiff's counsel, Plaintiff, or Plaintiff's witnesses from making 
DEFENDANT'S MOTION IN LIMINE RE: EXISTENCE OF INSURANCE-l 
p.3 
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any mention of or reference to the existence or possible existence of any insurance 
policy covering the claims against the Defendant in trial without first securing the 
Court's approval outside the presence of the jury; 
(2) An order requiring Plaintiffs counsel to instruct each of Plaintiffs witnesses that 
they may not mention· or discuss the existence of the Defendant's insurance policy 
or the participation of that insurance company in Defendant's defense or the 
investigation of Plaintiff s claims during trial; 
(3) An order barring Plaintiff's counsel from raising insurance issues, including 
reference to "The Insurance Crisis," and from making any mention of insurance, 
insurers, insurance claims or adjusting or the like during voir dire without first 
securing the Court's approval outside the presence of the jury panel; 
(4) An order requiring Plaintiff to submit any proposed voir dire questions concerning 
insurance issues to the Court in writing prior to trial, to allow the Defendant an 
opportunity to object, and to allow the Court an opportunity to consider the specific 
questions proposed; and 
(5) An order indicating that any proposed voir dire questions concerning insurance issues 
which are approved by the Court be posed to the jury panel by the Court. 
This Motion is made and based on the pleadings filed in this action with the Court and the 
Memorandum in Support of Defendant's Motion in Limine Re: Existence of Insurance, fil¢ 
contemporaneously herewith. 
DEFENDANT S MOTION IN LIMINE RE: EXISTENCE OF INSURANCE-2 
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DATED this ~ day of June, 2011. 
LOPEZ & KElLY, PILe 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 2.L) day of June, 2011. I served a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneysfor Plaintiff 
o U.S. Mail 
o Hand-Delivered 
o Overnight mail 
~Facsimile 
DEFENDANT'S MOTION IN LIMINE RE: EXISTENCE OF INSURANCE-3 
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Michael E. Kelly, ISB #4351 
John 1. Browder, ISB #7531 
LOPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
70JO.OIO\MlL Ins.wpd 
Attorneys for Defendant 
2083424344 
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IN THE DISTRICf COURT OF THE FIFTH JUDICIAL DIS1RICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETIA 1. KAFADE~ 
Plaintiff, 
vs. 
KIMBERLY A. BAUMANN, 
Defendant. 
Case No. CV 1()"4794 
DEFENDANT'S MEMORANDUM IN 
SUPPORT OF MOTION IN LIMINE 
RE: EXISTENCE OF INSURANCE 
COMES NOW Defendant Kimberly A. Baumann, by and through her counsel of record, 
Lopez & Kelly, PLLC, and hereby submits her Memorandum in Support of Motion in Limine RE: 
Existence of Insurance, based upon the grounds and for the reasons set forth herein. 
I. 
INTRODUCTION 
The Defendant moves this Court for an order excluding Plaintiff's presentation of evidence 
at trial relating to the existence or possible existence of any insurance policy covering the claims 
against the Defendant. 
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II. 
ARGUMENT 
The following argument is offered in support of Defendant' sMotion in Limine Re: Existence 
of Insurance , submitted concurrently herewith. In her Motion, Defendant seeks the following orders: 
(1) An order barring Plaintiff's counsel, Plaintiff or Plaintiff's witnesses from making 
any mention of or reference to the existence or possible existence of any insurance policy covering 
the claims against Defendant in trial without first securing the Court's approval outside the presence 
of the jury; 
(2) An order requiring Plaintiff s cOWlSel to instruct each of Plaintiff s witnesses that they 
may not mention or discuss the existence of Defendant' s insurance policy or the participation of that 
insurance company in Defendant's defense or the investigation of Plaintiffs claims during trial; 
(3) An order barring Plaintiff's counsel from raising insurance issues, including reference 
to "The Insurance Crisis," and from making any mention of insurance, insurers, insurance claims or 
adjusting or the like during voir dire without first securing the Court's approval outside the presence 
of the jury panel; 
(4) An order requiring Plaintiff to submit any proposed voir dire questions 
concerning insurance issues to the Court in writing prior to trial, to allow Defendant an opportunity 
to object, and to allow the Court an opportunity to consider the specific questions proposed; and 
5. An order indicating that any proposed voir dire questions concerning insurance 
issues which are approved by the Court be posed to the jury panel by the Court. 
It is well established that if an insurance company is not a party to the litigation, any 
reference, discussion, speculation or inference concerning the existence or non-existence of liability 
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insurance should be avoided. See, IR.E. 411. IR.E. 411 states: 
Evidence that a person was or was not insured against liability is not admissible upon 
the issue whether the person acted negligently or otherwise wrongfully. This rule 
does not require the exclusion of evidence of insurance against liability when offered 
for another purpose, such as proof of agency, ownership, or control, or bias or 
prejudice of a witness. 
The policy behind this prohibition is adequately expressed in the case of Lehmkubl v. 
Bolland, 114 Idaho 503, 757 P.2d 1222 (Ct. App. 1988), wherein the court stated: 
The purpose of ... Rule 411 is to assure the jurors reach their conclusion on liability 
based solely upon the facts at issue and upon the merits of the case, rather than upon 
passion or prejudice which may arise from unwarranted consideration of insurance 
coverage. 
ld. at 508, 757 P.2d 1227; Schaefer v. Ready, 134 Idaho 378, 381, 3 P.3d 56,59 (Idaho Ct. App. 
2000)(holding that "the 'mention of insurance invites higher awards than are justified by the facts '''). 
Allowing Plaintiffs counsel to voir dire the jury on any insurance issue or allowing the 
admission of evidence demonstrating that Defendant has liability insurance, or that Defendant's 
insurer investigated the loss or paid for her defense would give rise to the same risk that Lehmkubl 
warns against. Further, it is apparent in this case that questions regarding insurance coverage are not 
admissible for any of the pennissible purposes enumerated in Rule 411. Plaintiff's Complaint 
alleges simple negligence; it does not contain allegations giving rise to questions concerning 
insurance issues. 
Insurance coverage is irrelevant to Defendant> s liability as alleged in Plaintiff's Complaint. 
Such evidence, if offered, would serve no other purpose than to inform the jury as to the existence 
of insurance coverage, a purpose which is indisputably prohibited. Therefore, voir dire into 
insurance issues or allowing evidence of insurance coverage should be excluded by this Court's 
order and Plaintiff's counsel should be instructed to tell Plaintiff's witnesses that Defendant's 
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insurance coverage may not be mentioned in any manner. Alternatively, in the event that Plaintiff 
seeks to raise issues of insurance during voir dire, Plaintiff should be required to submit proposed 
voir dire questions concerning insurance issues to the Court in writing prior to trial, to allow 
Defendant an opportunity to object, and to allow the Court an opportunity to consider the specific 
questions proposed. 
DATED this 20 day of June, 2011. 
LOPEZ & KEllY, PLLC 
eUy, Of the Firm 
Attorneys for Defendant 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ZO day of June, 2011, I served a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 
o U.S. Mail 
o Hand-Delivered 
o ~vemight mail 
IZf Facsimile 
Micruiel E. Kell 
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Michael E. Kelly, ISB #4351 
John 1. Browder, ISB #7531 
LoPEZ & KElLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7000.Ql O\MotiOD MILRealPartylnteR:st.wpd 
Attorneys for Defendant 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAFADER, 
Plaintiff, 
VS. 
KIMBERLY A. BAUMANN, 
Defendant. 
Case No. CV 10-4794 
DEFENDANT'S MOTION IN 
LIMINE RE: REAL PARTIES IN 
INTEREST 
COMES NOW Defendant Kimberly Baumann, by and through her counsel of record, Lopez 
& Kelly. PILe, and hereby moves this Court for a motion in limine order ruling that the proceeds 
from the satisfaction ~f any judgment in favor of the Plaintiff be held by the Clerk of the Court until 
the Plaintiff provides a Final Determination letter from Medicare setting forth its interest, if any, in 
the judgment. Plaintiff is a Medicare recipient and, as such, Medicare may be a real party in interest 
to this lawsuit. 
This motion is made and based on the pleadings filed with the Court in this action and the 
Memorandum in Support of Defendant's Motion in Limine Re: Real Parties in Interest, filed 
DEFENDANT'S MOTION IN LIMINE RE: REAL PARTY IN lNTEREST-l 
p.3 
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contemporaneously herewith. 
DATED this ao day of June, 2011. 
2083424344 • 
LOPEZ & KELLY, PLLC 
By: ____ ~~ __ ~ ____________ __ 
Michael E. Kelly Of the Firm 
Attorneys for Defendant 
DEFENDANT'S MOTION IN LIMlNE RE: REAL PARTY IN INTEREST-2 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this '20 day of June, 2011, I served a true and correct copy 
of the foregoing by delivering the same to each of the following indi viduals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, 10 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
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Michael E. Kelly, ISB #4351 
John 1. Browder, ISB #7531 
LoPEZ &. KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7oo0.010\MlL Rea1PartyInterest.wpd 
Attorneys for Defendant 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FAlLS 
DONETTA 1. KAFADER. Case No. CV 10-4794 
Plaintiff, 
vs. 
DEFENDANT'S MEMORANDUM IN 
SUPPORT OF MOTION IN LIMINE 
RE: REAL PARTIES IN INTEREST 
KIMBERLY A. BAUMANN, 
Defendant. 
COMES NOW Defendant Kimberly Baumann, by and through her counsel of record, Lopez 
& Kelly, PLLC, and hereby submits her Memorandum in Support of Motion in Limine Re: Real 
Parties in Interest based upon the grounds and for the reasons set forth herein. 
I. 
INTRODUCTION 
The Plaintiff's Answer to Defendant's First Set of Interrogatories No. 24 states that the 
Plaintiff is a Medicare recipient. Interrogatory No. 24 and Plaintiff's Answer to the same states in 
full: 
DEFENDANT'S MOTION IN LIMINE RE: REAL PARTY IN INTEREST-I 
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INTERROGATORY NO. 24; Pursuant to a new federal mandate (the 
Medicare, Medicaid and SCHlP Extension Act), it is now a requirement to report 







are now or have ever been on social security income disability (if so, 
please state the dates of the benefit); andlor 
are or have been a Meclicare recipient (if so, please state the dates of 
the benefit and your Medicare number); andlor 
are or have ever been eligible for Medicare (if so, please state the 
dates of the eligibility and your Medicare number); andlor 
have Stage 4 ALS (amyotrophic lateral sclerosis or Lou Gehrig's 
disease) or Stage 4 renal failure; andlor 
have ever been a railroad worker. 
ANSWER: 
(a) The Plaintiff has been receiving social security income disability 
benfefits from __ to the present; and/or 
(b) the Plaintiff has been a Medicare recipient. The Plaintiffs 
Medicare number is: A. The Plaintiff has been eligible 
for Hospital Part A from 11-1-82, and Medical Part B from 4-1-86, 
and/or: 
( c) The Plaintiff has been a Medicare recipient. The Plaintiff's 
Medicare number is: A. The Plaintiffhas been eligible 
for Hospital Part A from 11 -l ... 82, and Medical Part B from 4-1-86, 
andlor; 
(d) The Plaintiff has never had Stage 4 AI.S or Stage 4 renal failure, 
andlor; 
(e) The Plaintiff has never been a railroad worker. 
If and to the extent Medicare provided care and treatment for injuries proven to have been 
caused by the October 20, 2008, motor vehicle accident that is the subject of this lawsuit, Medicare 
could have an interest in and statutory lien on part or all of any judgment Plaintiff may recover at 
trial. In that instance, Medicare would be the real party in interest as to that portion of any recovery. 
For the reasons set forth herein, Defendant respectfully requests that the Court issue an Order ruling 
that if any judgment is rendered in favor·ofthe Plaintiff, that the funds constituting payment or 
satisfaction of the judgment be held by the Clerk of the Court until Medicare provides a final 
determination letter setting forth its interest, if any, in the judgment. 
DEFENDANT'S MOTION IN LIMINE RE: REAL PARTY IN INTEREST ... 2 
p.? 
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D. 
ARGUMENT 
Idaho Rule of Civil Procedure 17(a) provides that "[e]very action shall be prosecuted in the 
name of the real party in interest." LR.C.P. 17(a). A real party in interest "is the person who will 
be entitled to the benefits of the action if successful, one who is actually and substantially interested 
in the subject matter." Carl H. Christensen Family Trust v. Christensen 133 Idaho 866. 993 P.2d 
1197, 1201 (1999)(quoting Carrington v. Crandall, 63 Idaho 651,658. 124 P.2d 914. 917 (1942». 
Medicare may be a real party in interest in this lawsuit. As set forth above in Plaintiff's 
Answer to Interrogatory No. 24. the Plaintiff is a Medicare recipient. Therefore, Medicare may have 
an interest in and lien on a portion of any judgment Plaintiff obtains at trial. To such an extent, 
Medicare would be a real party in interest to some or all of any resulting judgment. See I.R.e.p. 




The Defendant respectfully requests that the Court issue an Order ruling that the proceeds 
from the satisfaction of any judgment in favor of the Plaintiff be held by the Clerk of the Court until 
the Plaintiff provides a Final Determination letter from Medicare setting forth its interest, if any, in 
the judgment. 
DATEDthis ZO day of June, 2011. 
LOPEZ & KELLY, PLLC 
lly, Of the Firm 
Attorneys r Defendant 
DEFENDANT'S MOTION IN LIMINE RE: REAL PARTY IN INTEREST-3 
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CERTIJ1CATE OF SERVICE 
I HEREBY CERTIFY that on this ~o day of June, 2011, I served a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates. Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 
o u.s. Mail 
o Hand-Delivered 
o Overnight mail 
~ Facsimile 
Michael E. KellY 
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Michael E. Kelly, ISB #4351 
John J. Browder, ISB #7531 
LOPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7000.010'1Motion MD... Wages.wpd 
Attorneys for Defendant 
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Case No. CV 10·4794 
DEFENDANT'S MOTION IN 
LIMINE RE: PAST AND FUTURE 
LOST WAGES 
COMES NOW Defendant Kimberly A. Baumann, by and through her attorneys of record, 
Lopez & Kelly, PLLC, and hereby moves this Court for a motion in limine order precluding any 
witness testimony, argument to the jury, or any exhibits (demonstrative or otherwise) concerning 
Plaintiff's alleged damages for (1) past lost wages, and (2) future lost wages. Plaintiffs only 
disclosed evidence in support of past lost wages are calendar entries reporting medical related 
appointments that may relate to treatment for injuries allegedly sustained as a result of the October 
20, 200&, motor vehicle accident that is the subject of this lawsuit, as well as some tax returns. 
These entries do not establish that the Plaintiff was scheduled to work on any of those days; nor do 
DEFENDANT'S MOTION IN LIMINE RE: PAST AND FUTURE LOST WAGES -1 
p.2 
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they establish her rate of pay. As such, the Plaintiff's purported evidence of past lost wages is too 
speculative to be admissible. Furthennore. the Plaintiff has not disclosed any expert to support any 
contention that she will forego future wages as a result of injuries al1egedly sustained by the October 
20,2008. motor vehicle accident. 
This motion is made and based on the pleadings filed with the Court in this action and the 
Memorandum in Support of Defendant's Motion in Limine Re: Past and Future Lost Wages, ftled 
contemporaneolls1y herewith. 
DATED this z.o day of June, 2011. 
LOPEZ & KEIL y, PLLC 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this' <;() day of June, 2011, I served a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 
o U.S. Mail 
o Hand-Delivered 
o Overnight mail 
~ FacsllIllJe 
Michael E. KfY 





By: __ ~~~-+ ________________ _ 
Michael E. y, Of the Firm 
Attorneys f. Defendant 
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Michael E. Kelly, ISB #4351 
John J. Browder, ISB #7531 
LOPEZ & KELLy. PLLC 
413 W. Idaho Street Suite 100 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF TIm STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONEITA L KAFADER, Case No. CV 10·4794 
Plaintiff, 
VS. 
DEFENDANT'S MEMORANDUM IN 
SUPPORT OF MOTION IN LIMINE 
RE: PAST AND FUTURE LOST 
'VAGES 
KIMBERLY A. BAUMANN, 
Defendant. 
COMES NOW Defendant Kimberly A. Baumann, by and through her counsel of record, 
Lopez & Kelly, PLLC, and hereby submits her Memorandum in Support of Motion in Limine RE: 
Past and Future Lost Wages, based upon the grounds and for the reasons set forth herein. 
I. 
INTRODUCTION 
Defendant requests a motion in limine order precluding any witness testimony, argument to 
the jury, or any. exhibits (demonstrative or otherwise) concerning Plaintiff's alleged damages for (1) 
DEFENDANT'S MEMORANDUM IN SUPPORT OF MOTION IN LlMINB RE: PAST AND FUTURE LOST 
WAGES-I 
000093
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past lost wages, and (2) future lost wages. 
As set forth in her Answers to Defendant's First Set of Interrogatories and Requests for 
Production of Documents, Plaintiff s only evidence in support of past lost wages are calendar entries 
reporting appointments that may relate to treatment for injuries allegedly sustained as a result of the 
October 20, 2008, motor vehicle accident that is the subject of this lawsuit. She also disclosed some 
tax returns. The Answer to Defendant's First Set of Interrogatories No. 10 and Request for 
Production No.7, dated December 7,2010, are set forth here: 
INTERROGATORY NO. 10: If you claim to have been or were 
unable to work as a result of the alleged accident, please state: 
(a) The specific date(s) upon which you were unable to work; 
(b) The reasons you did not work; that is, specify whether you 
were confined to bed or whatever other cause prevented you 
from working; and 
(c) The amount of wages you allege you have lost or will lose as 
a result of the accident. 
ANSWER: As a result of the subject accident, the only dates that 
Plaintiff was unable to work were related to doctor's appointments, 
and physical therapy appointments. To the best of Plaintiffs 
knowledge, she has lost wages in the amount of $500.00-$1,000.00. 
REQUEST FOR PRODUCTION NO.7: If you are claiming lost 
wages in this lawsuit, please produce true and correct copies of your 
joint or single federal and state income tax returns for the years 2005 
through the present. 
RESPONSE: Attached please find copies of Plaintiff's federal and 
state income tax returns for the years 2005 to present. 
These entries and returns do not establish that the Plaintiff was scheduled to work on any of 
those days; nor do they establish her rate of pay. They are speculative evidence, at least, of past 
wages and, as such, should be inadmissible to prove past lost wages. Further. Plaintiff has not 
designated any expert to testify with respect to any future lost wage claim, and Plaintiff lacks 
foundation to support such a claim. Plaintiffs deadline to disclose expert witnesses was April 3, 
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2011, but Plaintiff did not disclose an expert on the issue of future lost wages andlor the information 
required byl.R.C.P. 26(b)(4). Trial is scheduled to begin on June 19, 2011. P~aintiff should not be 
permitted to ambush the Defendant with additional damage testimony concerning future lost wages 
as the deadline for disclosing that infonnation has passed. 
II. 
ARGUMENT 
A. Plaintiff should be precluded from seeking past lost wages at trial. 
On or about October 7, 2010, Plaintiff filed her Complaint in this matter, and shortly 
thereafter, Defendant served Plaintiff with written discovery requests. which included the 
interrogatory and request for production of documents concerning any lost wage claim that are 
excerpted in Part I above. On December 7,2010, Plaintiff responded to the interrogatories and 
requests for production as noted above. The Plaintiff has pot supplemented her Answer to 
Interrogatory No.1 0 and Request for Production No.7, and the deadline for supplementing discovery 
responses, which was June 20, 2011, has past. 
"Damages for lost earnings must be shown with reasonable certainty; compensatory awards 
based upon speculation and conjecture will not be allowed." Moeller v. Harshbarger. 118 Idaho 92. 
93, 794 P.2d 1148, 1149 (1990). 
In this instance, Plaintiff s calendar entries and tax returns which is the only evidnece 
Plaintiff has disclosed on this topic, do not establish with reasonable certainty that Plaintiff lost 
wages as a result of attending the relevant appointments memorialized in her calendar. By 
themselves, the calendar entries only prove when the Plaintiff went to an appointment; they do not 
establish the "speCific date(s) upon which [Plaintiff] was unable to work," as requested ,in 
Inten-ogatory No. 19. (Emphasis added.) It is possible Plaintiff did not have to work on the days of 
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her appointments. Furthermore, the statement that to the "bestofPlaintiff"s knowledge, she has lost 
wages in the amount of $500.00 - $1.000.00" is "speculation and conjecture." See id .• 794 P.2d at 
1149 (holding that evidence oflost wages "speculative" when did not determine "net amount" oflost 
wages). 
B. Plaintiff should be precluded from seekin& future lost wages at trial. 
On or about December 9, 2010, the parties entered into a Stipulation for Scheduling and 
Planning, which set forth the following pertinent deadlines: 
(plaintiff's experts) 
1. 120 days before trial, Plaintiff shall disclose each person Plaintiff intends to call 
as an expert witness at trial and state the subject matter on which the witness is 
expected to testify. 
2. 120 days before trial, plaintiff shall disclose all information required by Rule 
26(b)(4) of the Idaho Rules of Ci ... il Procedure regardiogexpert witnesses. 
On December 10, 2010, the Court entered its Order Approving Stipulated Scheduling Order, 
PreTrial and Jury Trial Notice. At that time, the Court scheduled trial to commence on July 19, 
2011. Thus, Plaintiff was required to disclose expert witnesses to he used at trial no later than April 
3,2011. To date, Plaintiff has not disclosed an expert witness who is to opine as to Plaintiff's future 
lost earnings capacity, if any, and the deadline to do so expired approximately two months ago. 
Thus, Plaintiff should be precluded from soliciting any expert testimony at trial. including expert 
testimony concerning any future lost wage claim. Nor did the Plaintiff disclose the information 
required by LR.C.P. 26(b)(4) that would be required if Plaintiff intended to have an expert testify 
about future lost wages. 
Ample authority exists in which the testimony of untimely disclosed expert witnesses was 
stricken from the record and the witness precluded from testifying. In Quevedo v. Trans-Pacific 
Shipping. Inc., 143 F.3d 1255 (9th Cir. 1998), the trial court issued a pretrial order requiring the 
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plaintiff to designate experts and disclose ex.pert reports by February 1, 1997. Plaintiff submitted 
the designation of his one liabilityexperttwenty days late, and did not provide the expert's report, 
as required by Rule 26, until March 14, 1997, when he submitted his opposition to the defendant's 
motion for summary judgment. The trial court ruled that the untimely report of the plaintiff s expert 
would not be considered for pwposes of the defendant's summary judgment motion. On appeal, the 
Ninth Circuit held that the lower court did not abuse its discretion in disregarding the untimely 
designation and report of the plaintiff s expert. ld. at 1258. The Quevedo Court also cited several 
other cases in which experts were precluded from testifying when those experts were not timely 
disclosed pursuant to pretrial orders and local rules, including the following: Harris v. Steelweld 
Equip. Co., 869 F.2d 396, 399 (8th Cir. '1989); Blue v. Rose, 786F.2d 349, 351 (8th Cir. 1986); 
Simplex. Inc. v. Diversified Energy Systems, Inc., 847 F.2d 1290, 1292 (7th Cir. 1988); Jenkins v. 
Whittaker Corp., 785 F.2d 720, 728 (9th Cir. 1986), See also, K. Sylla-Sawdon v. Uniroyal Goodrich 
Tire Company, 43 F.3d 277 (8th Cir. 1995); Continental lAboratory Products v. Medax Intern., 195 
F.R.D. 675 (S.D.Cal. 2000). 
The Idaho Supreme Court has previously held that a trial court abused its discretion and 
committed reversible error by allowing expert testimony which was not properly disclosed in 
violation of Rule 26, l.R.e.p. Clark v. Klein, 137 Idaho 154, 157, 4S P.3d 810 (2002), citing 
Radmer v. Ford Motor Co., 120 Idaho 86, 813 P.2d 897 (1991). In holding that a party's failure to 
discl.ose the substance of an expert's testimony warranted exclusion of such testimony, the Clark 
court noted as follows: 
In cases of this character [involving expert testimony], a prohibition against 
discovery of information held by expert witnesses produces in acute form the very 
evils that discovery has been created to prevent. Effective cross-examination of an 
expert witness requires advance preparation ... 
It is fundamental that opportunity be had for full cross-examination, and this cannot 
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be done properly in many cases without resort to pretrial discovery, particularly when 
expert witnesses are involved ... Before an attorney can even hope to deal on cross-
examination with an unfavorable expert opinion he [or she] must have some idea of 
the bases of that opinion and the data relied upon. If an attorney is required to await 
examination at trial to get this information, he [or she] often will have too little time 
to recognize and expose vulnerable spots in the testimony. 
See. Clark, supra at p.157-58. (citations omitted); see also, Schmechel v. Dille, 148 Idaho 176,219 
P.3d 1192(2009); Priestv. Landon, 135 Idaho 898, 26P.3d 1235 (Ct.App. 2001)(trialcourtproperly 
excluded expert witness who was not timely disclosed). 
The deadlines agreed to by the parties and imposed by this Court concerning expert witnesses 
and the scope of such expert disclosures are mandatory. Plaintiff should not be pennitted to ignore 
these mandates. Otherwise, the Court's docket and Defendant's ability to depose experts and 
properly prepare for trial would be adversely effected. The Plaintiff should be precluded from 
engaging in litigation by ambush in the event that Plaintiff plans to solicit expert opinions regarding 
future lost wages loss at trial. 
Plaintiff has not disclosed any expert physician to link Plaintiff's injuries from October 20, 
2008 motor vehic1e accident, andlor the information required by I.R.C.P. 26(b)( 4), to any disability 
or alleged inability to work in the future. Further, Plaintiff has not disclosed an economist to testify 
as to the present value of Plaintiffs future lost wage claim. Thus, for the reasons set forth herein, 
Plaintiff should be precluded from soliciting any expert testimony at trial concerrring her future lost 
wage claim. 
If the Court precludes such expert testimony, it is expected that Plaintiff may attempt to 
support her future lost wage claim through his own testimony. But the Plaintifflacks the foundation 
and expertise to testify concerning the link between her injuries and any alleged disability or inability 
to work in the future. Defendant will object to any such testimony presented by Plaintiff at trial. 
The general rule in Idaho is that a layperson is not permitted to testify regarding the cause 
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of a medical condition. Dodge-Farrar v. American Cleaning Services Company, Inc., 137 Idaho 
838, 54P.3d 954, 957 (Ct.App. 2002), citing Cook v. Skyline Corp., 135 Idaho 26, 13 P.3d 857 
(2000); Bloching v. Albertson's, Inc., 129 Idaho 844,934 P.2d 17 (1997); Evans v. Twin Falls 
County, 118 Idaho 210, 796 P.2d 87 (1990)~ Flowerdew v. Warner, 90 Idaho 164,409 P.2d 1'10 
(1965). Admissible expert testimony is necessary to tie the alleged negligence to Plaintiff's alleged 
damages, and the mere possibility of a causal connection is insufficient. Swallow v. Emergency 
Medicine of Idaho. P.A., 138 Idaho 589, 67 P.3d 68 (2003); Bloching, supra at 19-20. A limited 
exception to the requirement of expert testimony on causation issues exists when the alleged injuries 
are of a common nature and arise from a readily identifiable cause. Dodge-Farrar. supra at 958. 
That exception does not apply in this case. Thus, Plaintiff should be precluded from offering 
lay witness opinions concerning her inability to work in the future as a result of injuries allegedly 
caused by the October 20, 2008, motor vehicle accident. Because Plaintiff has failed to disclose any 
experts to render opinions concerning Plaintiffs future lost wage claim, any evidence or argument 
concerning such a claim should be deemed inadmissible at triaL 
llI. 
CONCLUSION 
For the foregoing reasons, Defendant respectfully requests that the Court grant her Motion 
in Limine Re: Past and Future Lost Wages, and enter an Order precluding any witness testimony, 
argument to the jury. or any exhibits (demonstrative or otherwi se) concerning Plaintiff's alleged 
damages for (1) past lost wages, and (2) future lost wages. 
DATED this lO day of June, 2011. 
LOPEZ & KELLY, PLLC 
. Kelly. Of the Firm 
Attome s for Defendant 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ~y of June, 2011, I served a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 
o U.S. Mail 
o Hand-Delivered 
o Overnight mail 
~ Facsimile 
Michael E. Kelly 
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CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
(208) 830-8084 
Fax: (208) 939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 




KIMBERLY A. BAUMANN, 
Defendant. 
Case No.: CV-10-4794 
NOTICE OF HEARING RE 
PLAINTIFF'S MOTIONS 
IN LIMINE TO ALLOW EVIDENCE 
AND MOTIONS IN LIMINE TO 
ALLOW EVIDENCE 
Judge Stoker 
TO: ABOVE NAMED DEFENDANT AND HER COUNSEL OF RECORD: 
PLEASE TAKE NOTICE that on Tuesday, July 5, 2011, at 1:30 p.m., or as soon 
thereafter as counsel can be heard. the Plaintiff will call up for hearing her motions in Limine 
before the Honorable Randy Stoker, District Judge, at the Twin Falls County Courthouse, 427 
Shoshone Street N., Twin Falls, Idaho. 
NOTICE OF HEARING RE: PLAINTIFF'S MOTIONS IN LIMINE - 1 
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DATED this 21st day of June, 2011. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
For the Plaintiff 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 21st day of June, 2011, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Michael E. Kelly 
LOPEZ & KELLY, PLLC 
413 West Idaho Street, Suite 100 
P.O. Box 856 
Boise, ill 83701 
~:. _ryUL 
Eric R. Clark 
NOTICE OF HEARING RE: PLAINTIFF'S MOTIONS IN LIMINE - 2 
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ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
(208) 830-8084 
Fax: (208) 939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
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IN THE DISTRICT COURT OF THE FIFTH mDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I.KAFADER 
Case No.: CV-10-4794 
Plaintiff, 
vs. PLAINTIFF'S MOTIONS 
IN LIMINE TO ALLOW EVIDENCE 
KIMBERLY A. BAUMANN, 
Judge Stoker 
Defendant. 
MOTIONS TO ALLOW EVIDENCE 
Plaintiff, by and through her counsel of record, hereby moves this Court for an order 
allowing the Plaintiff to introduce the following evidence at trial. She brings this motion in an 
effort to address these evidentiary issues pre-trial to avoid unnecessary delay during the trial. 
MEMORANDUM 
1. Evidence Of Dr. Knoebel's Bias And Prejudice. The Defendant has chosen Dr. 
Richard Knoebel as their expert witness in this case. True to form, Dr. Knoebel has rendered 
opinions that the Plaintiff suffered minimal injury and contrary to the opinions of Plaintiff's 
treating physicians. 
PLAINTIFF'S MOTIONS IN LIMINE TOALLOWEVIDENCE-1 
--, 
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The Plaintiff believes she is entitled to solicit testimony from Dr. Knoebel regarding his 
compensation in this case both for the !ME and for his trial testimony, solicit testimony that he 
does not practice medicine in the normal sense and does not have any doctor-patient relationship 
with anyone he "evaluates," and testimony that Dr. Knoebel's "practice" is limited to conducting 
"independent medical examinations" for defense counsel and insurance companies. The 
testimony will include a request that Dr. Knoebel describe the basis for an evaluation - that the 
defendant or insurance company questions the patients' claims or treatments and hires him for an 
evaluation. This information is foundational for Dr. Knoebel's ultimate testimony that he 
derives most if not all of his substantial income from working exclusively for defense counsel 
and insurance companies. 
While Rule 411, prohibit the admission of liability insurance to prove the Defendant 
"acted negligently or otherwise wrongfully," evidence of insurance is admissible to prove "bias 
or prejudice of a witness." As Knoebel will testify that his livelihood depends on repeated and 
ongoing retention by insurance companies, evidence of the source of his substantial income is 
relevant and material to establish his bias. 
By this motion, Mrs. Kafader seeks an order allowing the solicitation during cross-
examination of the information identified above, to establish Dr. Knoebel's bias, including the 
disclosure that his primary source of income comes from conducing medical examinations for 
insurance companies. 
2. Impeachment Evidence Of Dr. Knoebel's Opinions. Mrs. Kafader intends to present 
Dr. Richard Hammond, Mrs. Kafader's treating neurologist, both in her case in chief and as a 
rebuttal witness. Dr. Hammon will be present in the courtroom to hear Dr. Knoebel's testimony 
and has reviewed Dr. Knoebel's report. Dr. Hammond, testifying on rebuttal, will address Dr. 
PLAINTIFF'S MOTIONS IN LIMINE TO ALLOW EVIDENCE- 2 
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Knoebel's credibiltiy and reputation, and will dispute the fmdings in Dr. Knoebel's report, much 
like the trial court allowed Dr. Se1znich to testify in Van Brunt v. Stoddard, 136 Idaho 681, 39 
P.3d 621 (2001). 
By this motion, Mrs. Kafader seeks an order allowing Dr. Hammond testimony on 
rebuttal to address the same issues to which Dr. Se1znich was allowed to testify in Van Brunt v. 
Stoddard. 
CONCLUSION 
Based on the foregoing arguments and the applicable law, Mrs. Kafader requests that the 
Court GRANT her motions in their entirety. 
RESPECTFULLY SUBMITTED this 21st day of June, 2011. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 21st day of June, 2011, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Michael E. Kelly 
LOPEZ & KELLY, PLLC 
413 West Idaho Street, Suite 100 
P.O. Box 856 
Boise, ill 83701 
. ~ '"'- ..... ~... A .•..••..• _ ~ U-L-.. .. 
Eric R. Clark 
PLAINTIFF'S MOTIONS IN LIMINE TO ALLOW EVIDENCE- 3 
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ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
(208) 830-8084 
Fax: (208) 939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA LKAFADER 
Case No.: CV-10-4794 
Plaintiff, 
v£. 
KIMBERLY A. BAUMANN, 
PLAINTIFF~S MOTION~ 
IN LIMINE TO EXCLUDE 
EVIDENCE 
Uetendant. JUdge Stok.er 
MOTIONS TO EXCLUDE EVIDENCE 
Plaintiff, by and through her counsel of record, hereby moves this Court for an order 
instructing Defendant, her counsel, representatives and witnesses to refrain from making 
mention, directly or indirectly, in any manner whatsoever, during the voir dire of the jury, 
opening statement, interrogation of witnesses, objections, arguments, closing statements, and 
pleadings submitted to jurors or at any other time while in the presence of prospective jurors or 
impaneled jurors, of any of the matters set forth below, without first approaching the Bench and 
PLAINTIFF'S MOTIONS IN LIMINE TO EXCLUDE EVIDENCE- 1 
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obtaining a ruling of the Court outside the presence and hearing of all prospective or impaneled 
jurors in regard to any alleged theory of admissibility of such matters. 
These motions are made on the grounds that the matters identified below would be 
inadmissible for any purpose upon proper and timely objection and that they have no bearing on 
the issues of this action or on the rights of the parties to this action, and on the further grounds 
that permitting mention of any such matters would prejudice and confuse the jury, and sustaining 
of objections due to mention of such matters would not cure the prejudice, but rather would 
reinforce the impact of such prejudicial matters on the jurors. 
These motions are supported by the memorandum below, the relevant rules of evidence, 
and by all matters of record in this action. The Plaintiff requests oral argument. 
MEMORANDUM 
1. Lack Of A Traffic Citation. 1 Mrs. Kafader was stopped lawfully on Main Street in 
Kimberly, Idaho to let a small child cross the street in a marked crosswalk,2 when the Defendant 
drove her car into the back of Mrs. Kafader's pickup truck Curiously, the Defendant was not 
cited for any traffic violation, although the investigating officer noted "inattention" as the cause 
of the collision in his police report. 
Rule 402 IRE prohibits the admission of irrelevant evidence. The investigating officer's 
exercise of discretion, for whatever reason, is not relevant to the question as to the Defendant's 
negligence in this civil case. 
Moreover, the jury will be asked to determine if the Defendant violated a duty of care 
owed to Mrs. Kafader, not whether she violated any traffic code or statute, which is what the 
1 Although this is a rear-end collision, the Defendant has not yet admitted negligence. Mrs. Kafader will proceed to 
trial and present evidence of the Defendant's negligence, and seek costs and and attorney fees as the failure to admit 
negligence appears to be frivolous and without foundation. 
2 The Plaintiff will request a jury instruction identifying that Mrs. Kafader had a duty imposed by statute to yield to 
persons attempting to cross at a designated crosswalk. 
PLAINTIFF'S MOTIONS IN LIMINE TO EXCLUDE EVIDENCE- 2 
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officer was required to consider. Rule 403 provides for the exclusion of relevant evidence for 
several reasons, including the possibility of creating confusion. There is a substantial chance that 
the jury could be confused by the application of different standards - the duty of care versus the 
violation of a traffic statute. 
In the alternative, if the Court allows the Defendant to present evidence of the fact she 
was not cited for a traffic violation, then Mrs. Kafader should be entitled on rebuttal, to present 
evidence from a duly licensed police officer that the investigation officer erred by not citing the 
Defendant for following too closely or for inattentive driving. 
2. Evidence Of The Defendant's Financial Condition. There is no question that the 
Defendant's fmancial condition is not relevant to any issue presented in this case and therefore 
should be excluded according to Rule 402, IRE. However, Mrs. Kafader suspects the Defendant 
will attempt to present direct and circumstantial evidence, to solicit sympathy from the jury, by 
suggesting or stating that she could not pay a substantial judgment or that a substantial judgment 
would leave her fmancially destitute or bankrupt. Evidence such as the Defendant's type of 
employment, that she lives paycheck-to-paycheck, that she has a large family, that she has a 
mortgage, that she was unable to repair her vehicle after the collision, that she has children in 
college, that she has substantial debt, etc ... , all could suggest that she would be unable to pay a 
verdict. Mrs. Kafader therefore seeks an Order preventing the Defendant from presenting direct 
or circumstantial evidence ofthe Defendant's fmancial condition or situation. 
Alternatively, if the Defendant opens the door by presenting any evidence either direct or 
circumstantial of her fmancial circumstances, then Mrs. Kafader should be allowed to present 
evidence that the Defendant under the circumstances lacks any personal liability exposure, even 
if the judgment awarded is substantial. 
PLAINTIFF'S MOTIONS IN LIMINE TO EXCLUDE EVIDENCE- 3 
000108
6/21/2011 3:01 PM FROM: ~39-7136 CLARK -ASSOCIATES, ATTORNEYS AT LAW TO~7364155 PAGE: 004 OF 010 
The Defendant has $100,000.00 in liability policy limits. Mrs. Kafader has presented an 
offer to settle the case upon payment of these limits. As Ms. Kafader has offered to accept 
policy limits, and the Defendant's insurer has rejected that offer, should Mrs. Kafader receive a 
judgment in excess of these policy limits, the Defendant would have a first party bad faith claim 
against her insurer. The reality, based on these facts, the Defendant is not subject to any personal 
fmancial exposure. 
Rule 411 prohibits the admission of liability insurance, "upon the issue whether the 
person acted negligently or otherwise wrongfully." However, the rule is relatively limited. 
In Loza v. Arroyo Dairy, 137 Idaho 764, 53 P.3d 347 (Idaho App., 2002), the Idaho Court of 
Appeals citing to Lopez v. Allen, 96 Idaho 866, 538 P.2d 1170 (1975), ruled that an admission of 
liability that included a reference to insurance was not precluded by Rule 411, IRE. The Court 
of Appeals ultimately upheld the District Court's refusal to allow the admission based on 
relevance and prejudicial effect under Rules 402 and 403 was proper under the circumstances, 
but the Court ruled that Rule 411 did not bar the admission. If the Defendant seeks to present 
evidence suggesting she would suffer a fmancial hardship, then her ability to pay becomes an 
issue. The disclosure of the potential sources of payment to satisfy ajudgment, including 
liability insurance, then become relevant issues at trial and should be admitted. 
Additionally, in Leavitt v. Swain, 963 P.2d 1202, 131 Idaho 765 (Idaho App., 1998), the 
Idaho Court of Appeals ruled that defendant counsel's suggestion in closing argument that his 
client would suffer a personal financial hardship if the jury awarded a substantial verdict violated 
Rule 411. The Court found the "effect of the comment was to intimate to the jury that Swain 
lacked liability insurance coverage." Leavitt v. Swain, 963 P.2d 1202, 131 Idaho 765 (Idaho 
App., 1998) Here, if the Defendant offers evidence during trial to suggest she lacks fmancial 
PLAINTIFF'S MOTIONS IN LIMINE TO EXCLUDE EVIDENCE- 4 
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resources, that she is 'judgment proof' or that a substantial verdict would create a financial 
hardship, then Mrs. Kafader should be allowed to present evidence to impeach this contention by 
introducing evidence the Defendant has no personal fmancialliability because of the Defendant's 
liability insurance coverage and therefore would suffer no personal hardship. 
CONCLUSION 
Based on the foregoing arguments and the applicable law, Mrs. Kafader requests that the 
Court GRANT her motions in their entirety. 
RESPECTFULLY SUBMITTED this 21st day of June, 2011. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 21st day of June, 2011, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Michael E. Kelly 
LOPEZ & KELLY, PLLC 
413 WestIdaho Street, Suite 100 
P.O. Box 856 
Boise, ID 83701 
. . .-4 .. '". 7.. ~ " -~..... :. ·U.L-
Eric R. Clark 
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Michael E. Kelly, ISB #4351 
John J. Browder, ISB #7531 
LOPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7000.0l0\Respl'lainMILtoAllowEvidence.wpd 
Attorneys for Defendant 
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IN THE DISTRICf COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STAm OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETT A I KAFADER, 
Plaintiff, 
VS. 
KIMBERLY A. BAUMANN, 
Defendant. 
Case No. CV 10-4794 
DEFENDAl\""T'S OPPOSITION TO 
PLAINTIFF'S MOTIONS IN LIMINE 
TOALWWEVIDENCE 
COMES NOW Defendant Kimberly A. Baumann, by and through ber counsel of record, 




In her Motions in Limine to Allow Evidence, the Plaintiff seeks a ruling from the Court 
allowing the introduction of: (1) Impeachment evidence of Dr. Richard Knoebel's bias and prejudice; 
and (2) Impeachment Evidence of Dr. Richard Knoebel's opinions. With respect to (1), the Plaintiff 
DEFENDANT'S OPPOSITION TO PLAlNTlFF'S MOTIONS IN LIMINE TO ALLOW EVIDENCE- 1 
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wants to introduce evidence that Dr. Richard Knoebel was (i.) compensated for the Independent 
Medical Examination and for his anticipated trial testimony (li.) does not practice medicine in the 
"traditional sense" and does not have "doctor-patient" relationships with the individuals he 
evaluates; and (iii.) that he renders his opinion at the request of defense counsel and insurance 
companies. The Plaintiff asserts that solicitation of this testimony is foundational for "Dr. Knoebel's 
ultimate testimony that he derives most if not all of his "substantial income" from working 
exclusively for defense counsel and insurance companies." As to (2), the Plaintiff seeks to introduce 
character and reputation evidence of Dr. Knoebel to address his "credibility and reputation" and to 
"dispute the findings in Dr. Knoebel's report." 
For the reasons set forth herein, the Court should deny the Plaintiff's Motions in Limine in 
their entirety. The above referenced evidence is irrelevant and, therefore, inadmissible. But even 
if any of it is relevant, its probative value is "substantially outweighed" by the risk of "unfair 
prejudice, confusion of the issues" and misleading of the jury. See generally lR.E. 403. It also is 
a waste of time and judicial resources, especia1ly considering the modest nature of the Plaintiff's 
case. Furthermore, the introduction of the character and opinion evidence that the Plaintiff seeks to 
introduce is inadmissible under LRE. 608. 
II. 
ARGUMENT 
Unless otherwise provided by the I.R.E. or other applicable rule, all relevant evidence is 
admissible. IR.E. 402. Relevant evidence is that which has "any tendency to make the existence 
of any fact that is of consequence to the determination of the action" more or less probable than it 
would be in its absence. I.R.E. 401. Even if relevant, the Court may exclude evidence if its 
DEFENDANT'S OPPOsrnON TO PLAINTIFF'S MOTIONS IN LIMINE TO ALWW EVIDENCE- 2 
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probative value is "substantially outweighed by the danger of unfair prejudice, confusion of the 
issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless 
presentation of cumulative evidence." IR.E.403. 
A. The Eyidence That Plaintiff Seeks to Introduce to Prove Bias or Prejudice By 
Dr. Knoebel is Irrelevant; Or If It Is Relevant. the Court Should Exclude It 
Under I.R.E. 403. 
Evidence that Dr. Richard Knoebel was (i.) compensated for the Independent Medical 
Examination and for his anticipated trial testimony; Cii.) does not practice medicine in the "traditional 
sense" and does not have "doctor-patient" relationships with the individuals he evaluates; and (iii.) 
that he renders his opinion at the request of defense counsel and insurance companies is irrelevant 
to any issue in this case. First, Dr. Knoebel was not compensated "for" the !ME or anticipated trial 
testimony. Instead, he was compensated for the time he spent making an independent evaluation of 
the Plaintiff and her medical records, the time spent drafting a report, and, if he testifies at trial, for 
the time he spends explaining his opinion of the Plaintiff s medical condition to the jury. Plaintiff, 
therefore, misstates the issue at the outset. 
Nor does the Plaintiff even try to show whar the practice of medicine in the "traditional 
sense" is, let alone ex.plain why not practicing medicine in the "traditional sense" or the existence 
of a doctor-patient relationship would make it more probable that Dr. Knoebel cannot be unbiased 
in rendering an inde.pendent medical examination. And flnally, while the fact that Dr. Knoebel did 
not provide his services for free or gratuitously could be, conceivably relevant, the source of the 
payment is irrelevant to any issue in tins case. As such, the Plaintiff should be barred from "back-
dooring" the existence of liability insurance by soliciting testimony from Dr. Knoebel as to who 'or 
what paid for the time he spent doing the independent medical examination. preparing the report, 
01' testifying at trial. 
DEFENDANT'S OPPOSmOl\ TO PLAINTIFF'S MOTIONS IN LIMINE TO ALLOW EVIDENCE- 3 
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Besides this, the Plaintiff obviously seeks to prejudice and confuse the jury by introducing 
this evidence. See LR.E. 403. This case is about the extent to which the Plaintiff was injured as a 
result ofthe subject accident. Inflaming passions about insurance companies and implying that the 
Defendant ''bought'' an 1ME and trial testimony has no business in resolving these issues. It is a 
waste of the Court's time and the taxpayer's money. 
The evidence that the Plaintiff enumerates under Part. 1 of the Motions to Allow Evidence, 
"Evidence of Dr. Knoebel's Bias and Prejudice," is irrelevant to any material issue and, therefore, 
inadmissible. Alternatively, its probative value is "substantially outweighed" by considerations set 
forth in I.R.E. 403. As such, the Defendant requests that the Court exercise its discretion and deny 
Plaintiff's request to allow it. 
B. The Plaintiff's PurPOrted Impeachment Eyidence of Dr. Knoebel's Opinions Is 
Inadmissible Under I.R.E. 608. 
The Court should deny Plaintiff's request to allow Dr. Hammond's anticipated testimony 
about Dr. Knoebel's reputation and opinion. The only evidentiary rule that even arguably would 
permit the Plaintiff to introduce reputation and opinion evidence about Dr. Knoebel is I.R.E. 608(a). 
See I.R.E. 404( a)(3 )(providing that evidence of character of witness is governed by Rules 607, 608 
and 609).1 I.R.E. 608(a) states in relevant part: 
Rule 608. Evidence of character arid conduct of witness. 
(a) Opinion and reputation evidence of character. The credibility of a 
witness may be attacked or supported by evidence in the form of opinion or 
reputation, but subject to these limitations: (1) the evidence may refer only to 
character for truthfulness or untruthfulne~s, and (2) evidence of truthful character is 
admissible only after the character of the witness for truthfulness has been attacked 
by opinion or reputation evidence or otherwise. 
I IR.E. 607 states that a party can attack the credibility of any witness, even the party's 
own witness. Rules 608 and 609 set forth the means by which a party can attack credibility. 
I.R.E. 609, which addresses impeachment by evidence of conviction of a crime, is irrelevant to 
the analysis. 
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Under these principles, Plaintiff s request to allow Dr. Hammond to impugn Dr. Knoebel's 
reputation and opinion because he primarily performs independent medical examinations for the 
defense and does not practice medicine in the ''traditional sense" is improper and prohibited. Under 
I.R.E. 608(a), reputation and opinion may only refer to "character for truthfulness and 
untruthfulness." Dr. Hammond's anticipated testimony, by contrast, is not going to Dr. Knoebel's 
"character for truthfulness and untruthfulness," but to show bias and to dispute the findings in his 
independent medical examination on rebuttal. 
Even if I.R.E. 608(a) did not unequivocally preclude such testimony, it stilI would be 
improper on rebuttal because criticism of Dr. Knoebel's report, which Dr. Hammond has or will 
have read prior to being called by the Plain tiff, properly should be advanced in the Plaintiff s case-in-
chief. Skogen v. Dow Chemical Co., 375 F.2d 692 (8th Cir. 1967); Page v. Barko Hydraulics, 673 
F.2d 134 (5th Cir. 1982)(statingthe general rule thattestimony properly admissible in a party's caSe-
in-chief cannot be admitted in rebuttal); United States v. McCollum, 732 F.2d 1419 (9th Cir. 
1984)(same); United States v. Clark, 617 F.2d 180 (9th Cir. 1980)(same); LaRo Corp. v. Big D Oil 
Co., &24 F.2d 689 (8th Cir. 1987)(same); and, Gossettv. Weyerhauser Co., 856 F.2d 1154 (8th CiT. 
1988)(same). 
Furthermore, Plaintiffs reliance on Van Brunt v. Stoddard, 136 Idaho 681, 39 P.3d 621 
(2001) is of no moment because in that case, the testimony was not offered as proof of Dr. Knoebel's 
character. See id. at 686, 39 P.3d at 626. Here, on the other hand, the Plaintiff has stated that Dr. 
Hammond's anticipated testimony on rebuttal "will address Knoebel's credibility and reputation" 
and will dispute the findings in Dr. Knoebel's report." See Motions in Limine to A.flow Evidence, 
at 2_3).2 Therefore, the Plaintiff by her own admission is seeking to improperly admit Dr. 
2 Van Brunt v. Stoddard, 136 Idaho 681,39 P.3d 621 (2001) is notable in that the opinion 
does not even cite, much less analyze, I.R.E. 608. 
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Hammond's testimony as proof of Dr. Hammond's character or reputation. Simply put, the 
Plaintiffs counsel is entitled to elicit testimony in its case-in-chief that criticizes Dr. Knoebel's 
report. The Plaintiff is not entitled to impugn Dr. Knoebel's character and reputation. 
m. 
CONCLUSION 
For the reasons set forth herein, the Defendant respectfully requests that the Court deny the 
Plaintiff s Motions in Limine to Allow Evidence. 
DATED this 2'/ day of June, 2011. 
LOPEZ & KELLY, PLLC 
By:~~ __ ~ ________________ _ 
hrfichael E Kelly, Of the Firm 
Attorneys for Defendant 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 2.4..( day of June, 2011, I served a true and com~ct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 
tP U.S. Mail 
o Hand-Delivered 
o Overnight mail 
o Facsimile 
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Michael E. Kelly, ISB #4351 
John J. Browder, ISB #7531 
LoPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7000.01 O\R.espPlainMD...Exc1udeEvidencc. wpd 
Attorneys for Defendant 
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IN THE DISTRICT COURT OF THE FIFfH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA 1. KAFADER, 
Plaintiff, 
VS. 
KIMBERLY A.. BAUMANN, 
Defendant. 
Case No. CV 10-4794 
DEFENDANT'S OPPOSITION TO 
PLAINTIFF'S MOTIONS IN LIMINE 
TO EXCLUDE EVIDENCE 
COMES NOW Defendant Kimberly A. Baumann, by and through her counsel of record, 




In her Motions in Limine to Exclude Evidence the Plaintiff seeks a ruling from the Court 
excluding the introduction of evidence or statements relating to: (1) the fact that Defendant was not 
issued a citation for the subject accident; and (2) evidence of the Defendant's Financial Condition. 
With respect to (1), the Defendant objects to the Court entering an order barring the Defendant from 
introducing undisputed evidence that Defendant was not issued a citation. As for (2), the Defendant 
does not object to the Court entering an Order precluding the introduction of evidence about 
DEFENDANT'S oPPOSmON TO PLAINTIFF'S MOTIONS IN LIMlNE TO EXCLUDE EVIDENCE- 1 
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Defendant's financial condition. 
II. 
ARGUMENT 
Unless otherwise provided by the Idaho Rules of Evidence or other applicable rule, all 
relevant evidence is admissible. IR.E.402. Relevant evidence is that which has "any tendency to 
make the existence of any fact that is of consequence to the detennination of the action" more or less 
probable than it would be in its absence. LR.E.401. Even if relevant, the Court may exclude 
evidence if its probative value is "substantially outweighed by the danger of unfair prejudice, 
confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, 
or needless presentation of cwnulative evidence." LR.E. 403. 
Here, evidence that the Defendant was not cited in connection with the rear-end accident that 
is the subject of this lawsuit undeniably is relevant to the issues of causation and damages. 
Specifically, the jury may infer from the'lack of citation that the subject accident was "minor" or 
"low impact" and, therefore, that it did not cause all or some of the injuries and symptoms for which 
the Plaintiff is seeking compensation in this lawsuit. Any potential jury confusion can be addressed 
in an instruction explaining that the Defendant can breach a duty to exercise reasonable care and 
nonetheless not be issued a citation. 
Furthermore, the Defendant will and/or already has admitted the duty and breach elements 
of the Plaintiff s claim. First, the Plaintiff did not serve a request for admission requesting that the 
Defendant concede "negligence." Second, the Defendant denied for lack of infonnation the 
allegation in paragraph 9 of the Complaint that Defendant drove "reckJessly" and "carelessly" 
because, at that stage of the litigation, Defendant did not know all the circumstances of the subject 
accident. It did know, however, that Defendant had not been issued a citation. Third, in her verified 
Answer to Interrogatory No. 18 of Plaintiff's First Set of Interrogatories and Requests for Production, 
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the Defendant explained that she "rear-ended" the Plaintiff. Plaintiff s threat, contained in footnote 
no. 1, to seek costs and attorneys' fees for the Defendant's purported "frivolous" and foundation-less 
failure to admit ·"negligence" is unwarranted sabre-rattling. Nonetheless, Defendant will fonnally 
admit duty and breach in the Pretrial Memorandum; Defendant disputes causation and damages. 
Defendant does not object to an order precluding the admission of evidence or argument 
relating to Defendant's financial condition. Defendant agrees that this case poses no risk of personal 
financial exposure, but not for the reasons stated in the fust paragraph on page 4 of the Motions "in 
Limine to Exclude Evidence. 
m. 
CONCLUSION 
For the reasons set forth herein, the Defendant objects to the Court entering an order barring 
the Defendant from introducing undisputed evidence that Defendant was not issued a citation. As 
for (2), the Defendant does not object to the Court entering an Order precluding the introduction of 
evidence about Defendant's financial condition. 
DATED this .1L day of June, 2011. 
,PLLC 
elty, Of the Finn 
Attorneys for Defendant 
CERTIFICATE OF SERVICE 
1 HEREBY CERTIFY that on this ~day of June, 2011.1 served ~ true and correct copy of the foregoing 
by delivering the same to each of the following individuals, by me method indicated below, addressed as follows: 
BrieR Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 
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ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
(208) 830-8084 
Fax: (208) 939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 




KIMBERLY A. BAUMANN, 
Defendant. 
Case No.: CV-IO-4794 
PLAINTIFF'S RESPONSE TO 
DEFENDANT'S MOTIONS IN 
LIMINERE: 
1. EXISTENCE OF INSURANCE, 
2. REAL PARTY IN INTEREST, 
AND 
3. PAST AND FUTURE LOST 
WAGES. 
Judge Stoker 
COMES NOW the Plaintiff Donetta Kafader, by and through her counsel of record, and 
hereby submits her Memorandum in response to the Defendant's three Motions in Limine. 
ARGUMENT 
1. Past and Future Wage Losses. The Plaintiff is not claiming past or future lost 
wages. Although the Plaintiff had to miss work due to her medical treatment, she came in early, 
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worked through her lunch, or stayed late to compensate for the missed work as she will testify at 
trial. 
2. Real Party in Interest. While the Defendant claims the Court should refuse to enter 
judgment on any verdict until it received a release from Medicare, the Defendant fails to cite to a 
single statute or regulation compelling the Court to grant this extraordinary request. 
First, the motion appears baseless as the Court is specifically prohibited from deducting 
"benefits paid under federal programs which by law must seek subrogation, ... ," from the jury 
verdict. I.C. § 6-1604, Idaho's Collateral Source Rule. Consequently, the Court has no legal 
authority to grant the Defendant's motion. 
Additionally, the motion is also baseless as the Defendant knows Plaintiff's medical care 
to date for injuries caused by the Defendant has been paid entirely by the Plaintiff's medical 
payments coverage under her Farmer's Insurance Policy. The Defendant therefore has no factual 
basis upon which to base its motion. 
Finally, there does not appear to be any logical basis for raising such a contention pre-
trial in a motion in limine. The claim, if it has any validity, would appear irrelevant until the jury 
has awarded damages. While the Plaintiff believes the motion demonstrates the Defendant's 
concession that a jury verdict is imminent, the motion appears premature at best. 
3. Discussion of Insurance at Trial. The Idaho Supreme Court has adopted a 
"cautionary" instruction concerning insurance because the reality is every reasonable juror has to 
question whether there is insurance coverage or not, as the Court of Appeals noted in Lehmkuhl 
v. Bolland, 114 Idaho 503, 757 P.2d 1222 (0. App. 1988). 
PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTIONS IN LIMINE RE: 1. EXISTENCE OF INSURANCE, 
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IDJI 1.04 - Insurance cautionary 
INSTRUCTION NO. 
Whether a party has insurance is not relevant to any of the questions you are 
to decide. You must avoid any inference, speculation or discussion about insurance. 
The Plaintiff will request the Court give IDJI 1.04, as under the circumstances of this case, 
there are two situations where insurance must be addressed and discussed in front of the jury. 
A. During Voir Dire. During voir dire, the Plaintiff has the right to inquire as to personal 
bias or prejudices of jurors related to insurance. "Idaho appellate courts have determined that, in 
the absence of bad faith, questions regarding insurance are generally permissible if they are 
utilized to expose bias and not for the purpose of informing the jury about the existence of a 
party's insurance." Harris v. Alessi, 141 Idaho 901, 906, 120 P.3d 289, 294 (2005). 
Consequently, the Plaintiff is entitled to inquire as to whether or not a juror is employed in the 
insurance field, or any family member is so employed, or if the juror has a fmancial interest, such 
owning stock in an insurance company. 
During voir dire the Plaintiff is also entitled to question jurors about any prejudice against 
awarding damages because doing so may raise their insurance rates. The so called "insurance 
crisis" questions were ruled permissible in Kozlowski v. Rush, 121 Idaho 825, 828 P.2d 854 
(1992). The Plaintiff should be entitled to inquire whether or not the juror believes rendering a 
verdict in this case would affect their insurance rates. 
Finally, the Defendant has requested that the Court, not Plaintiff's counsel, ask all 
insurance related questions. The Plaintiff believes that is appropriate and will submit questions 
for the Court's approval prior to trial. 
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B. When exposing Dr. Knoebel's bias. Dr. Knoebel makes a substantial living 
providing a basis for which insurance companies limit or deny coverage (disagreeing with 
treating physicians), or rendering opinions for insurance companies in litigation to oppose 
plaintiff's claims. The jury should be allowed to hear evidence of Knoebel's relationship with 
and repeated employment by insurance companies. 
Rule 411 does not prevent the discussion of insurance under these circumstances. "Even 
prior to the adoption of I.R.E. 411, we have held that evidence of insurance is admissible if it 
tends to show bias on the part of a witness." Kozlowski v. Rush, 121 Idaho 825, 832, 828 P .2d 
854,861 (1992), havingjust quoted Rule 411, IRE. What better way to show bias than to 
establish it is in the witnesses' best interest to state an opinion that is likely to provide a fmancial 
benefit to the witness? The reality, if Knoebel agreed with plaintiffs' treating physicians, he 
would effectivley testify himself out of a job. 
CONCLUSION 
Based on the foregoing arguments and the applicable law, Mrs. Kafader requests the 
Court DENY the Defendant's motions in limine. 
RESPECTFULLY SUBMITTED this 27th day of June, 2011. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 27th day of June, 2011, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Michael E. Kelly 
LOPEZ & KELLY, PLLC 
413 West Idaho Street, Suite 100 
P.O. Box 856 
Boise, ID 83701 
Eric R. Clark 
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Idaho State Bar No. 4697 
Attorney for Plaintiff 
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KIMBERLY A. BAUMANN, 
Defendant. 




COMES NOW the Plaintiff Donetta Kafader, by and through her counsel of record, and 
hereby subm.its her Pretrial Mem.orandum.. 
A. This is a personal injury case. The Plaintiff ("Donetta") seeks damages for injuries she 
suslained in a motor vehicle ~ollision that o~~urred on October 20, 2008 in Kimberly, Idaho. 
Donetta was stopped on Main Street to allow a young girl to cross the street in a designated 
crosswalk. Donetta sustained back injuries that her treating physician Dr. Richard Hammond 
believes are permanent. 
PLAINTIFF'S PRETRIAL MEMORANDUM - 1 
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B. A statement of all claims. Donetta claims, ftrst, that she had a duty to stop and yield to a 
pedestrian in a crosswalk according to Kimberly City Code, that the defendant was negligent by 
driving inattentively when the Defendant ran into the back of Donetta's pickup, and that the 
defendant's negligence was a direct and proximate cause of Donetta's permanent injuries. The 
Defendant has denied negligence, causation or responsibility for damages. (The Defendant's 
Expert has established causation, but disputes the severity of the injury and the necessary 
treatment. ) 
C. Any admissions or stipulations of the parties. None. 
D. Any amendments to the pleadings and any issues oflaw abandoned by any of the parties. 
None. 
E. A statement of the issues of fact which remain to be litigated. 
1. Whether the Defendant was negligent when she ran into Donetta's pickup truck after 
Donetta had stopped for a child to cross the road in a designated cross-walk? 
2. Whether Donetta suffered injuries or aggravation of her pre-existing medical 
conditions? 
3. Whether the collision caused Donetta injury or aggravated Donetta's pre-existing 
conditions? 
4. Whether Donetta is entitled to money damages and the amount? 
F. A statement of the issues oflaw which remain to be litigated at the trial. None. 
G. Orders on all matters which will expedite the trial. None. 
H. Exhibit List. (The Plaintiff will have marked exhibits at the Pre-trial conference) 
Summary of Donetta Kafader's medical bills by provider and amount 
Summary of charges to repair Donetta Kafader's vehicle 
Defendant's ftrst set of discovery responses without exhibits 
Photographs of the vehicles 
Knoebel's "Notice of Informed Consent" form 
Idaho Statutory Mortality Tables 
City of Kimberly Police report 
PLAINTIFF'S PRETRIAL MEMORANDUM - 2 
000126
--. --- ------ -------------, ----------- --- -- --.- ------
Any exhibit identified by the Defendant 
1. Counsel will not offer any exhibits at the trial other tha11 those listed in, (H) above, except 
WI\~I\ ",8'u~..4 ''''I' jm~Mduu~l\t ~Ul'~"'.!l~.!l "'I' wl\~J\ 6t1\~I'Wj.!l~ ~umjtt~..4 ~y tl\~ tl'j,\! MUlot il\ tl\~ 
interest of justice. 
1. Trial Witnesses. 
Donetta Kafader 
416 Main Street 
Kimberly, ID 83341 
Gene Kafader 
416 Main Street 
Kimberly, ID 83341 
Daren Brown 
Twin Falls County 
Sheriff's Office 
425 Shoshone Street 
North 
Twin Falls, ID 83301 
Kimberly Bauman 
3478 East 3200 North 
Kimberly, ID 83341 
Dr. Richard Hammond 
526 Shoup Avenue West 
Twin Falls, ID 83301 
Dr. Brad Turner 
1736 Addison Avenue 
East 
Twin Falls, ID 83301 
Tregg Scott 
Claims Adjuster 
Idavada Claims, Inc. 
1201 Falls Ave E #22 
P.O. Box 5061 
Twin Falls, Id 83303 
Rick Scruggs, Jr. 
Fonner Kimberly Police 
Officer 
K. Jury Instructions. The Plaintiff will ask the Court to instruct the jury using the following 
instructions, some of which may be modified slightly to reflect the particular issues in this case. 
IDJI 1.00 - Introductory instruction to jury 
IDJI 1.01 - Deliberation procedures 
IDJI 1.03 - Admonition to jury 
IDJI 1.04 - Insurance cautionary 
IDJI 1.07 - Facts not in dispute (To be completed after the pre -trial 
conference) 
IDJI 1.09 - Quotient verdicts 
IDJI 1.13.1 Alternate fonn - concluding remarks 
PLAINTIFF'S PRETRIAL MEMORANDUM - 3 
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IOn 1.15.2 - Completion of verdict fonn on special interrogatories 
IOn 1.17 - Post verdict jury instruction 
IOn 1.20.1 - Burden of proof - preponderance of evidence 
IOn 1.24.2 - Circumstantial evidence with defmition 
IOn 1.40.4 - Special format for charging instruction. negligence case, no 
comparative or affrrmative defenses. 
IOn 2.00.1 - Duty of care - defendant 
IOn 2.20 - Definition of negligence 
IDn 2.30.1 - Proximate cause -"but for" test 
IOn 9.01 - Damage instruction for injuries to plaintiff - general case 
IOn 9.02 - Aggravation of pre-existing condition 
IOn 9.07 - Property damage instruction 
IOn 9.15 - Mortality tables 
RESPECTFULLY SUBMITIED this 28th day of June, 2011. 
PAGE: 004 OF 005 
CLARK & ASSOCIATES, A TIORNEYS 
Eric R. Clark 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 28th day of June, 2011, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Michael E. Kelly 
LOPEZ & KELLY, PLLC 
413 West Idaho Street, Suite 100 
P.O. Box 856 
Boise, ID 83701 
Eric R. Clark 
PLAINTIFF'S PRETRIAL MEMORANDUM - 5 
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Michael E. KeUy, ISB #4351 
John 1. Browder, ISB #7531 
LoPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7000.0l0\Motion to Shorten Time.wpd 
Attorneys for Defendant 
IN THE DISTRICI' COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA 1. KAFADER, Case No. CV 10-4794 
Plaintiff, 
VS. 




COMES NOW Defendant Kimberly A. Baumann, by and through her counsel of record, 
Lopez & Kelly PLLC, and moves this Court for an Order shortening the time for Notice of Hearing 
on: Defendant's Motion to Allow Videotaped Trial Testimony of Dr. Richard Knoebel, 
Alternatively, Motion for Continuance so that said Motion may be heard on July 5,2011 at 1 :30 p.m. 
This motion is made based on the approaching trial setting and the necessity to have the 
issues addressed within the fourteen day notice requirement ofIdaho Rules of Civil Procedure, Rule 
6(d). 
DEFENDANT'S MOTION TO SHORTEN TIME-1 
000130
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DATED this ~ay of June, 2011. 
2083424344 
e 
LOPEZ & KELLY, PLLC 
BY:-'~----r----------------­
Michael E. elly, Of the Firm 
Attorneys for Defendant 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ? ~ day of June, 2011, I served a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle,JD 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 
DEFENDANT'S MOTION TO SHORTEN TIME -2 
o U.S. Mail 
o Hand-Delivered 
o Overnight mail 
~ Facsimile 
Michael E. Kelly ( 
p.4 
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Michael E. Kelly. ISB #4351 
John J. Browder, ISB #7531 
LOPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box. 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7000.0lO\MST.NOH.wpd 
Attorneys for Defendant 
IN THE DISTRICT COURT OF THE FIFfH JUDICIAL DISTR1CT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FAlLS 
OONETI A I. KAFADER. Case No. CV 10-4794 
Plaintiff, NOTICE OF HEARING 
VS. 
KIMBERLY A. BAUMANN, 
Defendant. 
TO: PLAINTIFF AND HER ATIORNEYS OF RECORD: 
YOU WILL PLEASE TAKE NOTICE that Defendant will calIon for hearing her Motion 
to Shorten Time for hearing on Defendant's Motion to Allow Videotaped Trial Testimony of Dr. 
Richard Knoebel, Alternatively, Motion for Continuance on Tuesday, July 5, 2011, at the hour of 
1 :30 p.m., or as soon thereafter as counsel may be heard, before the Honorable Randy J. Stoker, 
Twin Falls County Courthouse. Twin Falls, Idaho. 
DATED this z..j day of June, 2011. 
NOTICE OF HEARlNG-1 
LOPEZ & KELLY, PLLC 
y, Of the Firm 
Attorneys fo Defendant 
p.5 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 'If day of June, 2011, I served a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 











Jun 28 2011 4:33PM LK PLLC 2083424344 
r 
e 
Michael E. Kelly, ISB #4351 
John J. Browder, ISB #7531 
LOPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
70oo.010\Motioo Continuance or ADow Videotape Depo.wpd 
Attorneys for Defendant 
e[)ISl RICI COURT 
TWIN FALLS CO. IDAHO 
FiLED 
2011 JUN 28 PM 4: 51 
IN THE DISTRICI' COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 





Case No. CV 10~4794 
DEFENDANT'S MOTION TO 
ALLOW VIDEOTAPED TRIAL 
TESTIMONY OF DR. RICHARD 
KNOEBEL, ALTERNATIVELY, 
MOTION FOR CONTINUANCE 
COMES NOW Defendant IGmberly A. Baumann, by and through her counsel of reco::d, 
Lopez & Kelly, PlLC, and hereby moves this Court for an Order allowing the videotaped trial 
testimony of Dr. Richard Knoebel because he will be out-of-state and, as such, unavailable to 
provide "in-person" testimony at the trial of this matter. In the alternative, Defendant requests a 
continuance of the trial until such time as Dr. Richard Knoebel is unavailable to provide in-person 
testimony at trial. This motion is supported by the contemporaneously filed supporting 
memorandum, Affidavit of Counsel and Affidavit of Dr. Richard Knoebel. 
DEFENDANT'S MOTION TO ALWW VIDEOTAPED TESTIMONY OF DR. RICHARD KNOEBEL, 
ALTERNATIVELY, MOTION FOR CONTINUANCE-1 
p.3 
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DATED this ?.j day of June, 2011. 
2083424344 
• 
LOPEZ & KELLY, PLLC 
By; Mi~~OftheFinn 
Attorneys for Defendant 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 2? day of June, 2011, I served a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle. ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 









DEFENDANT'S MOTION TO ALLOW VIDEOTAPED TESTIMONY OF DR. RICHARD KNOEBEL, 
AL TERNA TIVELY. MOTION FOR CONTINUANCE -2 
p.4 
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Michael E. Kelly, ISB #4351 
John J. Browder, ISB #7531 
LOPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7000.01 OIMemo Ie Motion Continuance Allow Videtape Depo. wpd 
Attorneys for Defendant 
2083424344 p.s 
• fJlSTR!CT COURT 
TWIN FALLS CO. !O ItHO 
:=-fLEO 
2011 JUN 28 PH 4: 51 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWlN FALLS 
DONETTA 1 KAFADER, 
Plaintiff, 
vs. 
KIMBERLY A. BAUMANN, 
Defendant. 
Case No. CV 10-4794 
MEMORANDUM IN SUPPORT OF 
DEFENDANT'S MOTION TO 
ALLOW VIDEOTAPED TRIAL 
TESTIMONY OF DR. RICHARD 
KNOEBEL, ALTERNATIVELY, 
MOTION FOR CONTINUANCE 
COMES NOW Defendant Kimberly A. Baumann, by and through her counsel of record, 
Lopez & Kelly, PLLC, and hereby moves this Court for an Order allowing the videotaped trial 
testimony of Dr. Richard Knoebel because he will be out-of-state and, as such, unavailable to 
provide "in-person" testimony at the trial of this matter. In the alternative, Defendant requests a 
continuance of the trial until such time as Dr. Richard Knoebel is available to provide in-person 
testimony at trial. 
MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION TO AILOW VIDEOTAPED TRIAL 
TESTIMONY OF DR. RICHARD KNOBBEL, ALTERNATIVELY, MOTION FOR CONIThlJAt"'il'CE-1 
000136




This matteris set for trial starting on July 19, 2011. Defendant's medical expert, Dr. Richard 
Knoebel, recently informed defense counsel that he would be outside the state of Idaho as of June 
20,2011 to attend a wedding. Upon learning this, Defendant's counsel wrote to Plaintiff s counsel, 
requesting that Plaintiff agree to the videotaped deposition of Dr. Knoebel in lieu of his live trial 
testimony. See Affidavit of Counsel, at I S. Plaintiff s counsel refused this request. See id. 
Defendant plans to utilize Dr. Knoebel's testimony to prove that the Plaintiff has over-treated 
and that her injuries resolved within a couple of months of the motor vehicle accident that is the 
subject of this lawsuit. As such, Defendant respectfully requests that the Court enter an Order 
allowing the videotaped trial testimony of Dr. Richard Knoebel because he will be out-of-state and, 
as such, unavailable to provide "in-person" testimony at the trial. Alternatively, the Defendant 
requests that the Court exercise its discretion and grant a continuance ofthe trial until such time as 
Dr. Knoebel will be available to testify in-person at trial. 
II. 
ARGUMENT 
The Court's pretrial order controls the course of the action, "unless modified at trial to 
prevent manifest injustice." In Stevenson v. Steele, 93 Idaho 4, 453 P.2d 819 (1969). Under Rule 
16, "the [trial] court may expedite justice, but it must always do substantial justice." Id. at 9, 453 
P .2d at 824. In endeavoring to manage its docket while "doing substantial justice to the parties," 
the court must consider those matters such as whether to "grant a continuance or to allow, on 
short notice, a deposition to be taken immediately prior to trial." Dep't of Labor & Indus. Servs. 
MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION TO ALLOW VIDEOTAPED TRIAL 
TESTIMONY OF DR. RICHARD KNOEBEL, ALTERNATIVELY, MOTION FOR CONTINUANCE -2 
p.6 
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ex rel. Hansen v. East Idaho Mills, Inc., 111 Idaho 137, 721 P.2d 736 (App. 1986). 
In Pauley v. Salmon River Lumber Co., 74 Idaho 483, 264 P.2d 466 (1953) set forth certain 
criteria that must be satisfied by an applicant seeking a continuance based on the absence of a 
material witness. The court held that 
if the showing made upon an application for a continuance upon the ground of the 
absence of a material witness, is made in good faith, shows that reasonable diligence 
has been exercised to obtain the presence of the witness, shows substantially to what 
the witness would testify and that such testimony is material, and shows a sufficient 
reason for the absence of the witness by the affidavit of an affiant in position to know 
the facts, then it is an abuse of discretion for the trial court to refuse to grant a 
continuance. 
Pauley, 74 Idaho at 490, 264 P.2d at 470. 
As analyzed below, the Defendant satisfies the criteria either for obtaining an Order allowing 
the videotaped deposition oiDT. Knoebel in lieu oflive trial testimony or for obtaining a continuance 
of the trial until the Defendant's expert will be available. The request is made in good faith. The 
Defendant has requested Dr. Knoebel's presence and shown substantially to what be would 
testimony and that the same is material to issues that will be litigated at trial. And the reason for the 
absence, to attend a wedding, is sufficient to grant a continuance. 
A. The Court Should Order the Videotaped Deposition of Dr. Richard Knoebel 
AdmiS§ibte 10 the Extent Otherwise Admissible By the Idaho Rules of 
Evidence. 
To the extent otherwise admissible, and unless it appears that the absence of the witness 
from the state of Idaho was procured by the party offering the deposition," LR.C.P. 32(a) permits 
the use of the deposition of a witness at trial "as though the witness were then present and 
testifying" if the Court finds that the witness is '·out of the state of Idaho." See lR.C.P. 32(a)(3). 
Defendant's proposed use of the videotaped deposition of Dr. Richard Knoebel is proper 
under I.R.C.P. 32(a)(3). Dr. Knoebel will be outside the State of Idaho starting on July 20,2011, 
MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION TO AlLOW VIDEOTAPED TRIAL 
TESTIM:ONY OF DR. RICHARD KNOEBEL, ALTERNATIVELY. MOTION FOR CONTINUANCE -3 
p.? 
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will not return before trial ends on before July 22, 2011 and, as such, is unavailable to testify. 
See Affidavit of Richard Knoebel, at Tl4-S. Defendant's counsel did not procure Dr. Knoebe1' s 
unavailability. Defendant, therefore, respectfully requests that the Court issue an order that any 
videotaped deposition of Dr. Knoebel be admissible to the extent otherwise admissible under the 
Idaho Rules of Evidence. 
B. Alternatively, the Court Should Continue the Trial of This Matter Until Dr. 
Richard Knoebel Is Available to Testify In Person. 
Dr. Knoebel's proposed testimony is material to the Defendant's case. The Defendant has 
not previously requested a continuance. This case bas not been pending even a year, and the Plaintiff 
cannot credibly contend that she will be unduly prejudiced by a short continuance. The Defendant, 
therefore, respectfully requests that, in tbe event it does not grant an Order allowing the videotaped 
testimony of the Defendant's meclical expert, that it grant a continuance of the trial so as to procure 
Dr. Knoebe1's availability. 
m. 
CONCLUSION 
For the reasons set forth above, the Defendant respectfully requests that the Court grant 
an Order allowing the videotaped trial testimony of Dr. Richard Knoebel because he will be out-
of-state and, as such. unavailable to provide "in-person" testimony at the trial of tins matter. In 
the alternative, Defendant requests a continuance of the trial until he is available to give live 
testimony. 
DATED this Z&.ay of June, 2011. 
LOPEZ & KELLY, PLLC 
ly, Dfthe Finn 
Attorneys fi r Defendant 
MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION TO ALLOW VIDEOTAPED TRIAL 
TESTIMONY OF DR. RICHARD KNOEBEL, ALTERNATIVELY, MOTION FOR CONTINUANCE -4 
p.8 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this N day of June, 2011, I served a true and correct 
copy of the foregoing by delivering the same to each of the following individuals, by the method 
indicated below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
EagJe, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attomeysfor Plaintiff 
o U.S. Mail 
o Hand-Delivered 
o Overnight mail 
ts' Facsimile 
MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION TO AlLOW VIDEOTAPED TRIAL 
TESTIMONY OF DR. RICHARD KNOEBEL, ALTERNATIVELY, MOTION FOR CONTINUANCE -5 
p.s 
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Micha.el E. Kelly, ISS *4351 
Jolm 1. Browder. ISa .7531 
LoPEZ &. KEu.y, PlLC 
413 W. klaho Street S'~be 100 
Post Offic:e Box 856 
Bolde, m 83701 
TeJephont: (208) ~24300 
f'a~; (208) 3424344 
'701lAOl~lt ut!l .. JUbrd 1e1l"'!";".01 MDtCllodn,n.: •• wpcI 
Attcmeys for Dcfenctaat 
IN TlJB DISTRICT COURT OF THE FlFJ'H nJDICIALDIS1'RICT 
OF nIB 87A 1'B OPlDAHO.1N ANJ)FOR 11m COUNTY 01< TWIN PAILS 
DONEl'TA 1 KAPA])E.R, 
'Y.s. 




Couoty of5altL. ) 
AiTIJ)~ VJT OF I)ll. RlatAIlD 
KNOEBEL 1N SlJPPOB.T OF 
DEfENDANT'S M0110NTO 
ALLOW VIDEOTAPED 
»BPOSlTION Alm TRUL 
'l'DlTlMONV 0' DR. RICHARD 
ItNOEBIL 
OR,ALmRNATJVELY, 
MOTION FOR CON11NUANCE 
1. ThaI. IllJli .. medical doctor wbo WiLS OODliltCCd to pc10nn & bialol}'. pbr.dcaJ examlnation 
/JIlJr)It. vrt OF DR.. RlCHAJU) KNODBL fN SUPPOJlT OP Dem:nJANl"S MonON TO ALLOW 
VlDlOTArED DEPOSfllON ANDnJAL TEmMoNY OP tIL lUCBARD KNQ!IIEL OR. 
ALTERNATMiL y, MOnoN}tOR. CONTINUANCB-I . 
000141
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.t....;.: Ju~. 28. 2011 1: 3:05P~" Lie F"LLC 2Q8342.34<11 No. 2371 P. 2 
2. Ipcrl'orJucd a history. physical exIDliDltcon aad l'cmw oftbe mcdicall'..ecrds of Pl6iDdff 
Donctt.ll Kafa*r on April 14. 2011 
3. (~pared.wriUearcportd.atcd Apdl14. 2011,scttiuglort1\findinpandopl1Jlona ttgarding 
the history. pb)slC.rll euminatioD and review of tbe medicall'~rds of Plaintiff DoGara K~, 
4. I will be leariq 1M ame eCIdaba aa July 20, 2011 ad will not l'CtWn to the .state ofTdabo 
until after 1hr: trial for this mauer ~ OIl 01 bet'OtO '"ly Z2. 20.1L 
S. I am Ilnavailnble toproV;ide reatimou), "in-pCnOD"Ilt.dlC Iria1 of this matter. 
PU'RTHa. YOUltAFFIANT SAlTH 
$lJBSCJt.lBBD AND SWORN to bcf~e me il.IlOW'y plJbljc thif .J:L day of June., 2()11. 
NoW)'PubUo for Idaho . 
Re$iding at: ~\I\:r I. Co",,", -t,yI!,J....o 
My Coamisslon ExPi"":.--:.,::/ ),::l,; ..... ..a;2-;:,l/U!i!" ___ _ 
.WIllA VlT ~Dlt. RI'CH.UtlICNODEL IN SUPPORt' Of Dl!IENDANT',s MOnoN TO AJl.OW 
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CERTIFICATE OF SERVICE 
I HEREB Y CERTIFY that on this M day of June, 2011, I served a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 









AFFIDAVIT OF DR. RICHARD KNOEBEL IN SUPPORT OF DEFENDANT'S MOTION TO ALLOW 
VIDEOTAPED DEPOSITION AND TRIAL TESTIMONY OF DR. RICHARD KNOEBEL OR, 
ALTERNATIVELY. MOTION FOR CONTINUANCE·:,) 
p.5 
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Michael E. Kelly, ISB #4351 
John J. Browder, ISB #7531 
LOPEZ & KELLy, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7000.01 0\Af£ for Motion Continuance or Allow Videotape Depo. wpd 
Attorneys for Defendant 
2083424344 
• 
IN THE DISTRICT COURT OF TIlE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAFADER, 
Plaintiff, 
VS. 
KIMBERLY A. BAUMANN, 
Defendant. 
STATE OF IDAHO ) 
:ss 
County of Ada ) 
Case No. CV 10-4794 
AFFIDAVIT OF COUNSEL IN 
SUPPORT OF DEFENDANT'S 
MOTION TO ALLOW 
VIDEOTAPED TRIAL TESTIMONY 
OF DR. RICHARD KNOEBEL, 
ALTERNATIVELY, MOTION FOR 
CONTINUANCE 
MICHAEL E. KELLY, being first duly sworn upon oath, depose and say: 
1. That I am an attorney with Lopez & Kelly, PLLC, attorneys for Defendant, and being familiar 
with this matter make this affidavit of my own personal knowledge. 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT'S MOTION TO ALLOW VIDEOTAPED TRIAL 
TESTIMONY OF DR. RICHARD KNOEBEL, ALTERNATIVELY, MOTION FOR CONTINUANCE-l 
p.6 
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2. On or about October 7, 2010, Plaintiff filed a Complaint, commencing this lawsuit. 
3. Trial of this case is set for July 19,20,21 and 22,2011. 
4. Defendant Kimberly Baumann's medical expert, Dr. Richard Knoebel, recently informed 
Lopez & Kelly, PILe that he will be traveling out of the state of Idaho on July 20, 2011 and, 
therefore, would be unavailable to testify in person at the trial of this matter. The stated reason for 
Dr. Knoebel's absence from the State ifldaho is to attend a wedding. 
5. Counsel for the Plaintiff refused a request to a videotape deposition of Dr. Knoebel's trial 
testimony. See letters from John J. Browder, dated June 22,2011 and Eric Clark, dated June 24, 
2011, copies of which are collectively attached hereto as Exhibit "1." 
6. Defendant's defense requires the testimony of Dr. Richard Knoebel, whose report and 
anticipated testiinony tends to prove that Plaintiff over-treated for the injuries the subject accident 
allegedly caused. 
7. Defendant would be prejudiced if she were unable to present Dr. Knoebel's testimony at trial 
either "in-person" or by way of videotape. 
8. Defendant has not previously requested a continuance of the trial date. 
9. Defendant's counsel did not procure the absence of Dr. Richard Knoebel at the J uJ y J 9-22, 
2011 trial of this matter. 
FURTHER YOUR AFFIANT SAITH NAUGHT. 
itI~~~~~¥J SWORN to before me a notary p-qblic this CJ!iI!.!aay of June, 2011. 
"OTA"" ~~\ ~J61fr:t?rna-;;t:) 
Jj -.. ~ Notary Public ~~ ~ . 
\~ 1Il1UC l Residing~: .~) J1J. 
"10.,. "1»~ ..... 0 "...... My Comnnsslon Exprres: ~ 
-."# OF IDp>.~ .,,~' 
"4· •• ~.'1 •• "· 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT'S MonON TO AlLOW VIDEOTAPED TRIAL 
TESTIMONY OF DR. RICHARD KNOEBEL, ALTERNATIVELY. MOTION FOR CONTINUANCE-2 
p.? 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 21 day of June, 2011, I served a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 








AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT'S MOTION TO ALLOW VIDEOTAPED TRIAL 
TESTIMONY OF DR. RICHARD KNOEBEL, ALTERNATIVELY, MOTION FOR CONTINUANCE-3 
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'l'HOMAS H. loPEZ 
iYIrCHABLE. KHu.y 
Lou PICCIONI 
JOHN J. BROWDER 
NATHAN S. OHLER 
Edc Clark 
Clark & Associates 
P.O. Box 2504 
Eagle, ID 83616 
LI< PLLC 
• 
LOPEZ & KELLY PLLC 
ATTORNEYS AT LAW 
\VlTHAnoJUIBYs LIcENSED IN IDAHO 
0RB00N, NEW YORK &. AluzoNA 
June 22, 2011 
Re: Ka/ader v. Baumann 
Insured: RyaJi & Kimberly Baumann 
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Dr. Knoebel just infonned our offices that he will outofstate starting on July 20, 2011. ram 
writing to see if you are amenable to stipulating to a videotape deposition of his tdal testimony. He· 
has provided us the following times and dates: July 14j 2011 at 3;00 to 5:00 p.m. or July 13,2011 
at 2:00 [04:00 p.m. 
Let me know as soon as possible whether you will agree to a videotaped deposition of Dr. 
Knoebel's trial testimony on either of this dates. If 1 do not bear from you by the end of tbe week, 
I will need to file a motion with the Court. 
Thank you for your anticipated cooperation. Please contact me if you have any questions. 
1JB/ 
Clurk.13.wpd 
Very truly yours, 
p.9 
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CLARK & ASSOCIATES, ATTORNEYS 
Real Estate • Business • Litigation 
Via F.gbpUe aot) 3424344 
Miobael E. KeUy. Esq. 
John J. Browder. Esq. 
LOPEZ & KELLY. PLLC 
413 W.ldaho Stree1, Suite 100 
P. O. Box 856 
Boise, ID 83701 
Dear John: 
June 24, 201] 
After due oonsideration, I cannot agree to a video deposition for Dr. Knoebel. I'm certainly not 
trying to be obstinate, but under the circumstances it is not in my client's best interest to stipulate 
to such an accommodation. 
I have little sympathy for Knoebel as he has known of the trial date since you retained him many 
months ago, and there cannot be any emergency because we still are 4 weeks from trial. 
Consequently, I flat out don't believe that Knoebel is going out of town, and ifhe is, it is for the 
sole purpose of avoiding cross-examination in front of the jury. 
Moreover. the timing is curious, c()nSidering we just flied a motion in limine regarding his 
obvious bias. I want the jury to see him squirm on the witness stand whim he concedes he is 
finnly in the back pocket of the insurance companies who pay for his lavish lifestyle in Sun 
Valley. 
Please file your motiOll, and I will respond accordingly. Thank you. 
P.O. Box 2504 
Eagle, Id 83616 
Sincerely. 
Eric R. Clark 
(208) 830-8084 
Fax: (208) 939-7)36 
ecJarlc@Clark.Attorneys.com 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 




KIMBERLY A. BAUMANN, 
Defendant. 
Case No,: CV-I0-4794 
PLAINTIFF'S OBJECTIONS TO THE 
AFFIDAVIT OF COUNSEL IN 
SUPPORT OF DEFENDANT'S 
MOTION TO ALLOW VIDEOTAPED 
TRIAL TESTIMONY OF DR. 
RICHARD KNOEBEL, 
ALTERNATIVELY, MOTION FOR 
CONTINUANCE, 
AND, 
PLAINTIFF'S RESPONSE TO 
DEFENDANT'S MOTION TO ALLOW 
VIDEOTAPED TRIAL TESTIMONY 
OF DR. RICHARD KNOEBEL, 
ALTERNATIVELY, MOTION FOR 
CONTINUANCE 
Judge Stoker 
PLAINTIFF'S OBJECTIONS TO THE AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT'S MOTION TO ALLOW 
VIDEOTAPED TRIAL TESTIMONY OF DR. RICHARD KNOEBEL, ALTERNATIVELY, MOTION FOR CONTINU ANCE, AND, 
PLAINTIFF'S RESPONSE TO DEFENDANTS MOTION TO ALLOW VIDEOTAPED TRIAL TESTIMONY OF DR. RICHARD 
KNOEBEL, AL TERNATIVEL Y, MOTION FOR CONTINUANCE· I 
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COMES NOW the Plaintiff, by and through her counsel of record, and hereby files her 
objections and responses to the Defendant's motions for videotape deposition and for a 
continuance. 
OBJECTION TO COUNSEL'S AFFIDAVIT 
The Plaintiff hereby objects to the following paragraph in Counsel's affidavit as the 
paragraph contains hearsay and therefore is inadmissible. Rule 802, IRE. 
4. Defendant Kimberly Baumann's medical expert, Dr. Richard Knoebel, recently 
informed Lopez & Kelly, PLLC that he will be traveling out ofthe state ofIdaho on July 
20,2011 and, therefore, would be unavailable to testify in person at the trial of this 
matter. The stated reason for Dr. Knoebel's absence from the State if [sic] Idaho is to 
attend a wedding. (Emphasis added.) 
The Court should also question the veracity of this statement as Dr. Knoebel filed an 
affidavit but provided no corroboration to support Mr. Kelly's contention. 
THE COURT SHOULD DENY THE DEFENDANT'S MOTION TO ALLOW 
VIDEOTAPE TRIAL TESTIMONY OR MOTION FOR CONTINUANCE BECAUSE 
THE DEFENDANT FAILED TO ESTABLISH A "SUFFICIENT REASON" FOR 
DR. KNOEBEL'S UNAVAILABILITY AT TRIAL 
The Plaintiff agrees that it is the Defendant's burden to establish and show "a sufficient 
reason for the absence of the witness," (Pauley v. Salmon River Lumber Co., 74 Idaho 483, 264 
P.2d 466 (1953», but the record proves the Defendant has failed miserably to satisfy this burden. 
In the "introduction" of the Defendant's Memorandum In Support Of Defendant's Motion 
To Allow Videotaped Trial Testimony Of Dr. Richard Knoebel, Alternatively, Motion For 
Continuance, the Defendant claims her counsel disclosed that Dr. Knoebel stated he was going to 
be out of town for "a wedding" when counsel asked whether the Plaintiff would agree to a 
videotape deposition. However, when the Defendant's counsel contacted Plaintiff's counsel and 
PLAINTIFF'S OBJECTIONS TO TIIE AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT'S MOTION TO ALLOW 
VIDEOTAPED TRIAL TESTIMONY OF DR. RICHARD KNOEBEL. ALTERNATIVELY. MOTION FOR CONTINUANCE, AND, 
PLAINTIFF'S RESPONSE TO DEFENDANTS MOTION TO ALLOW VIDEOTAPED TRIAL TESTIMONY OF DR. RICHARD 
KNOEBEL. ALTERNATIVELY. MOTION FOR CONTINUANCE· 2 
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requcstcd a stipulatiol\ to takc Dr. I~\ocbcl's dcpositiol\ il\ licu of his tcstUUOI\Y at u"ial, all 
counsel said was Knoebel would be "out oftown." It is clear from Plaintiff's counsel's response 
that he questioned the motive for Knoebel's departure from Idaho at this critical juncture. (Kelly 
Affidavit, Ex. 1.) 
Now, in support of this Motion the Defendant presents an affidavit from the good doctor. 
However, just like Counsel's letter, Knoebel offers no explanation or reasons, compelling or 
otherwise, for why he needs to miss the trial. All Knoebel says is, "I will be leaving the state of 
Idaho on July 20, 2011 and will not return to the state of Idaho until after the trial for this matter 
ends on or before July 22, 2011." (Knoebel AfT. para 4.) 
Where is the "sufficient reason" the Defendant has to establish for the Court to grant this 
motion? The Defendant cites to the correct standard, yet fails to establish any facts in Knoebel's 
affidavit to establish any reason, sufficient or not. 
The Defendant also filed an Affidavit Of Counsel In Support Of Defendant'S Motion To 
Allow Videotaped Trial Testimony Of Dr. Richard Knoebel, Alternatively, Motion For 
Continuance. However, other than the vague and inadmissible hearsay statement in paragraph 4, 
Mr. Kelly, like Knoebel, fails to offer any reason for Knoebel's unavailability. 
4. Defendant Kimberly Baumann's medical expert, Dr. Richard Knoebe~ recently 
informed Lopez & Kelly, PLLC that he will be traveling out of the state ofIdaho on July 
20,2011 and, therefore, would be unavailable to testify in person at the trial of this 
matter. The stated reason for Dr. Knoebel's absence from the State if [sic] Idaho is to 
attend a wedding. (Emphasis added.) 
As noted above, it is curious that Mr. Kelly claims Knoebel told Kelly that Knoebel will 
be out of town for a wedding, yet Knoebel fails to state that fact in his OWN affidavit? 
PLAINTIFF'S OBJECTIONS TO TIIE AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT'S MOTION TO ALLOW 
VIDEOTAPED TRIAL TESTIMONY OF DR. RICHARD KNOEBEL, ALTERNATIVELY. MOTION FOR CONTINUANCE, AND, 
PLAINTIFF'S RESPONSE TO DEFENDANTS MOTION TO ALLOW VIDEOTAPED TRIAL TESTIMONY OF DR. RICHARD 
KNOEBEL, ALTERNATIVELY, MOTION FOR CONTINUANCE - 3 
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Moreover, assuming there is actually a wedding, aren't weddings scheduled well in 
advance? When did Knoebel receive the invitation? Where is the wedding? How far does 
Knoehel have to travel? What da.y iR the weddine? Why doeR Knoehel ha.ve to leave in the 
m1ddle ot the week on a Wednesday'! Clearly, Knoebel needed to address at least some ot these 
questions in his own affidavit to come close to establishing a "sufficient reason" for his absence. 
Finally, Defendant's counsel retained Dr. Knoebel in February 2011 to conduct Donena's 
medical exam. At that time, the Court had already scheduled the trial for July 19, 2011. 
Knoebel therefore was on notice for 6 .months that the trial was in July, 2011. 
THE PLAINTIFF OBJECTS TO A CONTINUANCE 
Having failed in her burden to establish "a sufficient reason for the absence of the 
witness," the Court should also deny the motion for a continuance. There is no reason to 
continue the trial because Knoebel has not established a single legitimate reason he is 
unavailable, and the Defendants has failed to establish any other good cause. The Plaintiff 
therefore objects to the Defendants motion in the alternative for a continuance. 
COSTS AND ATTORNEY FEES 
The Plaintiff would certainly prefer a short continuance as opposed to a videotape 
deposition. However, if the Court grants either motion, Plaintiff will incur additional costs and 
attorney fees. 
Plaintiff's counsel will be forced to attend Knoebel's deposition in Hailey, Idaho (Unless 
Dr. Knoebel is going to travel to Boise), if the Court allows the videotape deposition. 
Consequently, the Defendants should be required to pay counsel's travel costs and attorney fees 
for the time spent traveling to and from Hailey. 
PLAINTIFF'S OBJECTIONS TO TIlE AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT'S MOTION TO ALLOW 
VIDEOTAPED TRIAL TESTIMONY OF DR. RICHARD KNOEBEL, AL1ERNATIVELY, MOTION FOR CONTINUANCE, AND, 
PLAINTIFF'S RESPONSE TO DEFENDANTS MOTION TO ALLOW VIDEOTAPED TRIAL 1ESTIMONY OF DR. RICHARD 
KNOEBEL, AL1ERNATIVELY, MOTION FOR CONTINUANCE - 4 
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Alternatively, if the Court grants a continuance, the Defendant should have to pay travel 
costs and attorney fees if Plaintiff's counsel is required to attend another pretrial conference or 
any other hearing caused by the continuance. Additionally, the Plaintiff's key witness, 
neurologist Dr. Hammond, has cleared his calendar for the afternoon of July 19, and all day July 
20,2011. The Defendant should also be required to compensate Dr. Hammond for his lost 
mcome. 
CONCLUSION 
The Plaintiff respectfully requests the Court deny both motions and order the trial to 
proceed as scheduled. 
RESPECTFULLY SUBMITTED this 29th day of June, 2011. 
CLARK & ASSOCIATES, A TIORNEYS 
Eric R. Clark 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 29th day of June, 2011, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Michael E. Kelly 
LOPEZ & KELLY, PLLC 
413 West Idaho Street. Suite 100 
P.O. Box 856 
Boise, ID 83701 
Eric R. Clark 
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VIDEOTAPED TRIAL TESTIMONY OF DR. RICHARD KNOEBEL, ALTERNATIVELY, MOTION FOR CONTINUANCE, AND, 
PLAINTIFF'S RESPONSE TO DEFENDANTS MOTION TO ALLOW VIDEOTAPED TRIAL TESTIMONY OF DR. RICHARD 
KNOEBEL, AL TERNATIVEL Y, MOTION FOR CONTINUANCE - 6 
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Fifth Judicial District 
County of'llllln FIlls. State of Idaho 
Michael E. Kelly, ISB #4351 
John J. Browder, ISB #7531 
LoPEZ & KELLy, PlLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7000.01O\Order re Shorten Time,wpd 
Attorneys for Defendant 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA 1. KAFADER, 
Plaintiff, 
VS. 
KIMBERLY A. BAUMANN, 
Defendant. 
Case No. CV 104794 
ORDER GRANTING DEFENDANT 
KIMBERLY A. BAUMANN's 
MOTION TO SHORTEN TIME FOR 
HEARING 
THIS MATTER having come before this Court on Motion of Defendant, and good cause 
appearing therefore, 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED and this Court does hereby 
order, adjudge and decree that Plaintiff's Motion to Shorten Time for Hearing is granted, and 
DEFENDANT'S MOTION TO ALLOW VIDEOTAPED TRLU TESTIMONY OF DR. 
RICHARD KNOEBEL,ALTERNATIVELY, MOTION FOR CONTINUANCE shall be heard 
on Iuly 5,2011, at 1:30 p.m., 









DATED this ..£aay of June, 2011. 
CLERK'S CERTIFICATE 
I HEREB Y CERTIFY that on this 30 day of June, 20 II, I served a true and correct copy 
ofthe foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
. P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-71361 
Attorneys for Plaintiff 
Michael E. Kelly 
John J. Browder 
LoPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344/ 









o U.S, Mail 
o Hand-Delivered 
o Overnight mail 
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ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
(208) 830-8084 
Fax: (208) 939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
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IN THE DISTRICT COURT OF THE FIFTH mDICIAL DISTRICT OF THE STATE OF 




KIMBERLY A. BAUMANN, 
Defendant. 
Case No.: CV-I0-4794 
PLAINTIFF'S REPLY BRIEF IN 
SUPPORT OF HER 
MOTIONS IN LIMINE 
Judge Stoker 
RESPONSE ARGUMENTS 
The Plaintiff's Motion in Limine to Allow Evidence addressed scope of the questions the 
Court would allow the Plaintiff to ask Dr. Knoebel, to elicit his bias and prejudice, and the scope 
V[ lht; k:slilllVllY LIlt; Cvull vvvulu i111vvv [lVlll Dl. IIi1111111VllU Vllld.JUlli11. 
1. Dr. Knoebel's bias on Cross-examination. Very simply, as the Defendant claims 
Knoebel has performed an "independent" medical examination ofthe Plaintiff, the Defendant 
has opened the door for the introduction of evidence that the examination was anything but 
PLAINTIFF'S REPLY BRIEF IN SUPPORT OF HER MOTIONS IN LIMINE - 1 
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independent. One ofthe ways the Plaintiff has to do so is through Knoebel's cross-examination 
to solicit evidence of his bias. 
Contrast Knoebel's testimony to competing medical experts in a medical malpractice 
case. There is no question the medical experts for the defendant are presented to promote the 
Defendant's position and are retained for their opinions favorable to the defendant. There is no 
facade of independency and no attempt to mislead the jury that the defendant's expert is 
anything but the defendant's expert. 
In cases where Knoebel testifies, however, the Defendant presents Knoebel as an 
"independent" "expert" that they hired to conduct a "fair" evaluation. The reality, Knoebel is no 
less of a defense hired gun than any defendant medical expert presented in a medical malpractice 
case. Knoebel's income and the source of this income are therefore relevant as the Defendant 
claims Knoebel is "independent." 
Additionally, by suggesting that Knoebel is "independent," the Defendant promotes the 
misleading proposition that they are merely seeking a "second opinion" from another doctor, 
apparently in an attempt to "bolster" what little credibility he has. However, Knoebel does not 
practice medicine; he has no patients, and his only hospital privileges curiously are with a 
hv:;pitcJ 150 mill:':; away. Till:' jwy :;hvulJ k.uvw 1111:':;1:' fad:;. 
Finally, Knoebel testifies for Defendants exclusively, after being hired by insurance 
companies. Therefore nothing is "independent" about Knoebel's testimony. Again, this 
"insurance" evidence is not precluded by Rule 411, and should be allowed to show Knoebel's 
bias. If there is any concern about mentioning "insurance," the Court can give IDJI 1.04. 
2. Evidence Of Dr. Knoebel's Bias And Prejudice Is Admissible On Rebuttal As 
Impeachment Evidence. Contrary to the Defendant's argument that Dr. Knoebel's bias is 
PLAINTIFF'S REPLY BRIEF IN SUPPORT OF HER MOTIONS IN LIMINE - 2 
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irrelevant, Knoebel's bias goes to the very credibility of his opinions. As the Supreme Court 
ruled in Van Bruntv. Stoddard, 136 Idaho 681, 39 P.3d 621 (2001), the testimony that "Doctor 
Knoebel is not a treating physician and that he does strictly insurance exams and testifies for the 
defense in court," was proper impeachment evidence, but was presented untimely in the 
Plaintiff's case in chief and therefore objectionable. 
The Court went on to define "rebuttal evidence" as "evidence that explains, repels, 
counteracts or disproves evidence which has been introduced by or on behalf of the adverse 
party." Van Brunt v. Stoddard, 136 Idaho at 686. 
Van Brunt establishes Doctor Selznick's testimony identified above was proper 
impeachment evidence because the testimony contradicted Knoebel's contention he performed 
an "independent" medical examination. Evidence that Knoebel's exams are not "independent," 
assuming he testifies, is clearly admissible through Dr. Hammond on rebuttal. 
The Defendant also appears to argue that Dr. Hammond has to address Dr. Knoebel's 
report during Dr. Hammond's testimony in the plaintiff's case in chief in order to rebut that 
evidence once again in rebuttal. However, the Plaintiff has no intention of mentioning Dr. 
Knoebel in Dr. Hammond's testimony, and the Plaintiff has no reason to. Only if Dr. Knoebel 
testifies does he put his conduct and opinions at issue, thereby entitling the Plaintiff to rebut that 
evidence as defmed above. 
The Plaintiff' s Motion in Limine to Exclude Evidence addressed the exclusion of the lack 
of traffic citation and the discussion of the Defendant's financial situation. The Defendant 
concedes to the latter issue, so the only issue in contention is the traffic citation. 
PLAINTIFF'S REPLY BRIEF IN SUPPORT OF HER MOTIONS IN LIMINE - 3 
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3. Lack Of A Traffic Citation Is Not Admissible. The Defendant suggests that the 
lack of citation is relevant to "causation and damages" because somehow the fact the officer did 
not issue a citation to the Defendant "infers" a "minor" or "low impact." 
Rule 401. Defmition of relevant evidence. 
"Relevant Evidence" means evidence having any tendency to make the 
existence of any fact that is of consequence to the determination of the 
action more probable or less probable than it would be without the 
evidence. 
The problem with the Defendant's logic is the lack of citation does not establish the 
collision was minor. First, to the contrary, the Defendant's vehicle was towed from the scene 
and apparently was a total loss. (The Defendant did not provide any evidence that the Defendant 
repaired her vehicle although the Plaintiff requested that information in discovery.) 
Additionally, the Defendant claims she impacted Donetta's pickup truck when the Defendant 
was traveling 10-15 mph. A witness, Darren Brown, an off-duty Twin Falls Sheriff Deputy, will 
testify he does not recall hearing any brakes screeching and immediately went to Donetta's car to 
see if she was alright. The posted speed limit was 25 mph. The evidence therefore establishes a 
substantial impact. 
As an example, assume the situation where the collision is relatively minor but the 
offending motorist is cited for inattentive driving. The evidence of the citation in that situation is 
of no more proof of causation than it is when no citation is issued. The officer is simply 
exercising his or her discretion. Consequently, the evidence of whether or not a citation was 
issued has no relation to causation or damages and is simply not relevant to any issue remaining 
in this case. 
PLAINTIFF'S REPLY BRIEF IN SUPPORT OF HER MOTIONS IN LIMINE - 4 
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Second, there is no legal basis to support the conclusion. The officer does not have 
discretion under the inattentive driving statute to evaluate the property damage resulting from a 
collision to determine whether to cite or not. In other words, the inattentive driving statue has 
certain criteria establishing conduct which warrants a citation, none of which however is the 
amount of property damage or lack thereof. Consequently, the statue does not provide a basis to 
support any contention the officer did not cite because the property damage was minimal. 
Finally, the jury should not be allowed to "speculate" about the Officer's decision 
whether or not to issue a traffic citation. There are a myriad of reasons the officer chose not to 
cite the Defendant. Perhaps the officer concluded that under the circumstance civil litigation was 
probable and reasoned that forum would serve as an appropriate resolution? Perhaps he was 
called to another more pressing police matter at the time? Perhaps the Officer knows the 
Defendant? Who knows? 
CONCLUSION 
Again, based on the foregoing arguments and the applicable law, Mrs. Kafader requests 
that the Court GRANT her motions in their entirety. 
RESPECTFUlLY SUBMITfED this 30th day of June, 2011. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 30th day of June, 2011, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
Michael E. Kelly 
LOPEZ & KELLY, PLLC 
413 West Idaho Street, Suite 100 
P.O. Box 856 
Boise, ID 83701 
Eric R. Clark 
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John J. Browder, ISB #7531 
LOPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 




KIMBERLY A. BAUMANN, 
Defendant. 
Case No. CV 10-4794 
DEFENDANT'S PRETRIAL 
MEMORANDUM 
COMES NOW Defendant Kimberly A. Baumann (sometimes hereinafter "Defendant" or 
"Baumann") and hereby submits her Pretrial Memorandum to the Court. 
I. 
INTRODUCTION 
This lawsuit arises out of a low-impact automobile accident that occurred on October 20, 
2008. Baumann was driving a Buick sedan and struck Plaintiff's Dodge pickup truck in the rear 
while it was stopped at a cross-walk. Liability is not an issue; rather, the only issues at trial are 
damages and causation. 





On October 20, 2008, Plaintiff was rear-ended by Baumann on Main Street in Kimberly, 
Idaho. At the time of the collision, Plaintiff had stopped to allow a pedestrian who was crossing the 
roadway in a designated crosswalk. Baumann, who it is anticipated will testify was traveling 
approximately 10 to 15 miles per hour at the time of impact, had momentarily looked at a sign and, 
when she looked back at her lane of travel, Plaintiff's vehicle had stopped. Baumann was unable 
to stop in time and, as a result, impacted Plaintiff's truck. The posted speed in the area was 25 miles 
per hour. There were no passengers in Plaintiff's vehicle. Baumann's young daughter was in her 
vehicle, but like Baumann, was not injured in the accident. Officer Rick Scruggs, Jr. responded to 
the accident and wrote a report, but he did not issue any citations. 
Even though Baumann was not cited, Baumann is not contesting liability. Nor does 
Baumann anticipate contending at trial that Plaintiff was comparatively negligent. 
The facts that will be presented at trial indicate that the accident was low-impact. Plaintiff 
was not treated at the scene; she drove her vehicle from it. The police accident report notes that 
Plaintiff's vehicle exhibited no apparent damage, although after the accident it was determined that 
minor damage to the truck's rear bumper and trailer hitch may have been related to the accident. 
Baumann's insurer paid for those repairs. 
The Plaintiff does not have a claim for property damage and has not alleged such. Rather, 
Plaintiff's only claim is for soft tissue personal injury. 




DEFENSES OF DEFENDANT'S CASE 
Plaintiff has an extensive pre-existing medical history that negates much of her damages 
claim. According to the report of Dr. Richard Knoebel, Plaintiff's injuries should have resolved 
within about 8 weeks of the accident. 
The defense will present evidence of the Plaintiff's significant history of pre-existing lower 
back injuries, which includes three surgeries: (1) a 1978 laminectomy; (2) a 2004 surgery involving 
a titanium cage, a fusion, and a cadaver bone; and (3) another laminectomy in 2005. These back 
injuries appear to stem from an injury Plaintiff sustained in 1977 when she was a sawyer for a 
lumber mill. Because of that original injury, she began receiving Social Security Disability (SSD) 
in 1986. As of her April 2011 deposition, Plaintiff's current SSD payment is around $1,200 per 
month. 
Prior to the October 20, 2008, motor vehicle accident, Plaintiff injured her ankle in a Winco 
parking lot, resulting in another pending lawsuit. l The defense ':Vill present evidence of this 
significant pre-existing medical condition and how it accounts for the symptoms for which Plaintiff 
seeks damages in this lawsuit. 
Furthermore, Plaintiff's damages are modest. Plaintiff has presented related medical charges 
totaling approximately $13,000. There is no lost wage claim; nor is there a property damage claim. 
1 Kafader v. Winco Holdings, Inc., et al., CV2009-5373, Twin Falls County, 1. Randy 
Stoker presiding. 





Defendants will admit or stipulate to the following facts: 
1. On October 20, 2008, there was an accident involving Baumann and the Plaintiff in 
Kimberly, Idaho. 
2. Baumann was driving a 1991 Buick at the time of the accident; Plaintiff was driving 
a 2004 Dodge pickup. 
3. Plaintiff was stopped at a crosswalk when Baumann collided into the rear bumperof 
the Plaintiff's vehicle. 
4. Baumann was responsible for the accident. 
IV. 
STATEMENT RE: SETTLEMENT 
Plaintiff's attorney filed an offer of settlement pursuant to IC § 12-301 for policy limits of 
$100,000. Baumann, in turn, served an offer of judgment in the amount of $25,000. Baumann has 
participated in good faith settlement negotiations. 
V. 
TRIAL ISSUES 
A. Use of Plaintiff's Depositions for Any Purpose at Trial. 
Rule 32(a)(2), IRCP, reads as follows: 
The deposition of a party or of anyone who at the time of taking the deposition was 
an officer, director, or managing agent, or a person designated under Rule 30(b)(6) 
or 31 (a) to testify on behalf of a public or private corporation, partnership or 
association or governmental agency which is a party may be used by an adverse party 
for any purpose. 
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Pursuant to this Rule, the depositions of Plaintiff may be used at trial as evidence, even though they 
may be in attendance at trial. Additionally, use of their depositions are not limited to use for 
purposes of impeachment. 
Allowing the Plaintiff's depositions to be offered rests primarily on Rule 32(a)(2) which 
clearly allows the deposition of a party to be used by an adverse parry for any purpose. Moreover, 
there is no requirement of a showing of unavailability before an adverse party's deposition may be 
admitted as .substantive evidence. Russ Ballard & Family Achievement Institute v. Lava Hot Springs 
Resort, Inc. et.a!., 97 Idaho 572, 577, 548 P.2d 72,77 (1976); Blankenship v. Myers, 97 Idaho 356, 
544 P.2d 314 (1975); 8 Wright & Miller, Federal Practice & Procedure, § 2145 (1970). 
In addition, the author in 4A J. Moore, Moore's Federal Practice, at!J[ 32.04 (2d ed.), has this 
to say regarding the use of a deposition of a party: 
Rule 32(a)(2) permits the deposition of a party to be used by an adverse party for any 
purpose at the trial or hearing, even though the party is present at the trial and has 
testified orally. In that situation the deposition may be used as evidence of an 
admission and may be introduced as independent or original evidence by the adverse 
party and not merely for purposes of impeachment as provided in Rule 32(a)(1). 
Such use is warranted by the facts of this case and has been adopted by other courts, e.g., Pursche 
v. Atlas Scrapper & Engineering Co., 300 F.2d 467 (9th Cir. 1962) (held that it was error to exclude 
the deposition of a party who was present at the trial on the ground that such deposition could not 
be introduced if the party was present in court except for impeaching purposes). In sum, the 
depositions of Plaintiff may be used for any purpose at trial including reading portions to the jury 
during Defendant's opening statement. This use includes the reading of portions of the depositions 
during opening and closing statements, the use of the depositions during questioning of other 
witnesses, and the use of the depositions for impeachment purposes. 
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B. Testimony Properly Admissible in a Party's Case-in-Chief Cannot Be Admitted in 
Rebuttal. 
The general rule is that testimony properly admissible in a party's case-in-chief cannot be 
admitted in rebuttal. Skogen v. Dow Chemical Co., 375 F.2d 692 (8th Cir. 1967); Page v. Barko 
Hydraulics, 673 F.2d 134 (5th Cir. 1982); United States v. McCollum, 732 F.2d 1419 (9th Cir. 
1984); United States v. Clark, 617 F.2d 180 (9th Cir. 1980); LaRa Corp. v. Big D Oil Co., 824 F.2d 
689 (8th Cir. 1987); and, Gossettv. Weyerhauser Co., 856 F.2d 1154 (8th Cir. 1988). The fact that 
rebuttal testimony may be important or necessary to remedy a perceived defect in Plaintiff's case-in-
chief is no excuse. If the proffered testimony relates to Plaintiff's case-in-chief, it is subject to 
exclusion. Page, supra. 
For instance, in 75 Am.Jur.2d, Trials, § 157, the author states: 
As a general rule, the party upon whom the affirmative of an issue devolves is bound 
to give all his evidence in support of the issue in the first instance, and will not be 
permitted to hold back part of his evidence confirmatory of his case and then offer 
it on rebuttal. Rebuttal testimony offered by the plaintiff should rebut the testimony 
brought out by the defendant and should consist of nothing which could have been 
offered in chief. 
The trial court's right to exclude rebuttal testimony arises out of the court's inherent power 
to control the mode and order or proof under Rule 611 (a) of the Idaho Rules of Evidence. This rule 
reads in pertinent part: 
Rule 611. Mode and Order of interrogation and presentation. - (a) Control by court. 
The court shall exercise reasonable control over the mode and order of interrogating 
witnesses and presenting evidence, so as to (1) make the interrogation and 
presentation effective for the ascertainment of the truth, (2) avoid needless 
consumption of time, and (3) protect witnesses from harassment or undue embarrass-
ment. 
Since the Idaho Supreme Court adopted the Idaho Rules of Evidence from the Federal Rules 
of Evidence, interpretations of the Federal Rules are persuasive precedent supporting the proper 




implementation of the Idaho Rules, e.g., Chacan v. Sperry Corp., 111 Idaho 270, 273, 723 P.2d 814, 
817 (1986). See also, Odenwaltv. Zaring, 102 Idaho 1,4,642 P.2d 383,387 (1981) (holding that 
the general rule of construction adhered to in Idaho regarding the adoption of statutory language is 
presumed to be with that jurisdiction's prior interpretations.) 
Page v. Bark Hydraulics, 673 F.2d 134 (5th Cir. 1982), provides a concrete example of the 
misuse of rebuttal testimony. In Page, the plaintiff sought recovery for the wrongful death of her 
son, who was killed in a fire allegedly caused by a limb lifter manufactured by the defendant. One 
of the allegations was that the defendant failed to warn of the danger of attempting to repair rather 
than replace a certain part of the lifter. The defendant offered evidence that the person who repaired 
the part in question on the day before the fire had not consulted defendant's repair manual, and 
therefore any failure to warn was irrelevant. In rebuttal, the plaintiff sought to introduce testimony 
of the repairman's supervisor that the supervisor had read defendant's manual, which contained no 
such warning. The trial court excluded the supervisor's testimony, 'Yhich was affirmed on appeal. 
The appellate court stated: 
The district judge acknowledged the relevance and importance of this testimony. 
However, he declined to permit plaintiffs lawyers to remedy what he perceived to be 
a defect in their case-in-chiefthrough rebuttal testimony. The conduct of a fair trial 
is a matter within the trial judge's discretion. Excel Handbag Co. v. Edison Brothers 
Stores, Inc., 630 F.2d 379, 388 (5th Cir. 1980). The judge had forewarned all 
counsel that he intended to be strict in his rulings on rebuttal testimony. We find no 
abuse of discretion here. 
673 F.2d at 140. See also, Skogen v. Dow Chemical Co., 375 F.2d 692 (8th Cir. 1967). 
The rationale behind the exclusion on rebuttal of expert testimony is based on policies of 
fairness and efficiency in the presentation of evidence. Rebuttal testimony is permissible to address 
an entirely new matter raised in the defense case in chief. The most obvious example of rebuttal is 
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evidence produced to meet the burden of proof of an affirmative defense, on which the defendant 
has the burden. However, rebuttal is not designed to allow the plaintiff to withhold part of his case-
in-chief and submit it in rebuttal. Parties are expected to present all of their evidence in their cases-
in-chief. 
Even when the defense presents unanticipated evidence on completely new issues, the trial 
court nevertheless has the discretion to exclude rebuttal testimony on such matters in order to fairly 
and effectively control the mode and order of proof. For instance, rebuttal testimony is subject to 
exclusion if it is cumulative, of modest impeachment value, confusing, or would unduly delay an 
already lengthy trial. Goldberg v. National Life Insurance Co. of Vermont, 774 F.2d 559 (2d. Cir. 
1985); VanDyke v. Coburn Enterprises, Inc., 873 F.2d 1094 (8th Cir. 1989); and, Skogen, supra. 
In the present case, Plaintiffs should not be permitted to wait until Defendants' experts have testified, 
and then present additional evidence or testimony under the guise of rebuttal. Plaintiffs should be 
required to present all of their evidence in their case-in-chief. 
c. No Reference to Insurance. 
It is well established that if an insurance company is not a party to the litigation, any 
reference, discussion, speculation or inference concerning the existence or non-existence of liability 
insurance should be avoided. See, I.R.E. 411. I.R.E. 411 states: 
Evidence that a person was or was not insured against liability'is not admissible upon 
the issue whether the person acted negligently or otherwise wrongfully. This rule 
does not require the exclusion of evidence of insurance against liability when offered 
for another purpose, such as proof of agency, ownership, or control, or bias or 
prejudice of a witness. 
The policy behind this prohibition is adequately expressed in the case of Lehmkubl v. 
Bolland, 114 Idaho 503, 757 P.2d 1222 (Ct. App. 1988), wherein the court stated: 
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The purpose of ... Rule 411 is to assure the jurors reach their conclusion on liability 
based solely upon the facts at issue and upon the merits of the case, rather than upon 
passion or prejudice which may arise from unwarranted consideration of insurance 
coverage. 
Id. at 508,757 P.2d 1227; Schaefer v. Ready, 134 Idaho 378,381,3 P.3d 56,59 (Idaho Ct. App. 
2000)(holding that "the 'mention of insurance invites higher awards than are justified by the facts "'). 
Allowing Plaintiff's counsel to voir dire the jury on any insurance issue or allowing the admission 
of evidence demonstrating that the Defendant has liability insurance, or that Defendant's insurer 
investigated the loss or paid for their defense would give rise to the very risk which Lehmkuhl warns 
against. Further, it is apparent in this case that questions regarding insurance coverage are not 
admissible for any of the permissible purposes enumerated in Rule 411. Plaintiff's Complaint 
alleges negligence, but it does not contain allegations giving rise to questions concerning insurance 
Issues. 
Insurance coverage bears no relation to Defendant's liability as stated in Plaintiff's 
Complaint. Such evidence, if offered, would serve no other purpose than to inform the jury as to the 
existence of insurance coverage, a purpose which is indisputably prohibited. Therefore, voir dire 
into insurance issues or allowing evidence of insurance coverage should be excluded, and Plaintiffs 
should be instructed to tell their witnesses that Defendant's insurance coverage may not be 
mentioned in any manner. Alternatively, in the event that Plaintiff seeks to raise issues of insurance 
during voir dire, Plaintiff should be required to submit proposed voir dire questions concerning 
insurance issues to the Court in writing prior to trial, to allow the Defendant an opportunity to object, 
and to allow the Court an opportunity to consider the specific questions proposed. This issue is the 
subject of Defendant's Motion in Limine Re: Existence of Insurance, which has been previously 
filed. 
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D. Idaho Law Requires Expert Testimony to Make a Causal Link for Medical Conditions. 
The general rule in Idaho is that a layperson is not permitted to testify regarding the cause 
of a medical condition. Dodge-Farrar v. American Cleaning Services Company, Inc., 137 Idaho 
838, 54 P.3d 954, 957 (CLApp. 2002), citing Cook v. Skyline Corp., 135 Idaho 26, 13 P.3d 857 
(2000); Bloching v. Albertson's, Inc., 129 Idaho 844, 934 P.2d 17 (1997); Evans v. Twin Falls 
County, 118 Idaho 210, 796 P.2d 87 (1990); Flowerdew v. Warner, 90 Idaho 164,409 P.2d 110 
(1965). Admissible expert testimony is necessary to tie the alleged negligence to Plaintiff's alleged 
damages, and the mere possibility of a causal connection is insufficient. Swallow v. Emergency 
Medicine of Idaho, P.A., 138 Idaho 589, 67 P.3d 68 (2003); Bloching, supra at 19-20. 
A limited exception to the requirement of expert testimony on causation issues exists when 
the alleged injuries are of a common nature and arise from a readily identifiable cause. Dodge-
Farrar, supra at 958. The Dodge-Farrar Court examined two Idaho Supreme Court cases in 
determining when expert opinion testimony is not required on the issue of causation. First, the Court 
discussed Cook, supra, in which the plaintiff buyers brought claims against a manufacturer regarding 
the defective construction and installation of a manufactured home, including a claim for negligent 
infliction of emotional distress. The Supreme Court noted in Cook that symptoms of ulcers and 
headaches are medical conditions for which expert testimony is required to establish causation, but 
other symptoms such as lost sleep and irritability were those to which a layperson should be able to 
testify that he experienced. (Id.) The Supreme Court in Evans, supra, upheld the district court's 
decision to exclude the plaintiff's testimony regarding the cause of death, referencing I.R.E. 701 and 
Idaho case law, holding that layperson testimony regarding the cause of a plaintiff's medical 
condition is inadmissible. (Id.) Idaho Rule of Evidence 701 permits lay witnesses to testify in the 
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form of an opinion or inference only if the opinion or inference is rationally based on the perception 
of the witness, and the testimony is helpful to a clear understanding of the witness' testimony or the 
determination of a fact in issue. 
Based upon I.R.E. 701, and the rationales in Cook and Evans, the Dodge-Farrar Court 
offered the following helpful analysis: 
[I]f a person fell down some steps, landing on a knee, and immediately thereafter felt 
pain in the knee, saw an open wound on the knee, and within minutes or hours 
observed that the knee was swelling, that lay person could provide reliable testimony 
that the pain, wound and swelling were caused by the fall. A layperson could also 
testify that medical care obtained to treat those immediate symptoms was causally 
related to the fall. As the claimed symptoms and treatment become more separated 
in time from the fall, however, the causal relationship becomes more doubtful and 
tenuous, and expert testimony becomes necessary to establish causation. As time 
passes, the possibility that prior or subsequent injuries or unrelated disease processes 
may play a causal role makes lay opinion unreliable and inadequate to sustain a 
claim. Accordingly, lay testimony on causation must be limited to the symptoms 
which are proximate enough to the injury that lay opinion can be deemed competent 
and reliable ... In addition, even as to symptoms that appear immediately after the 
traumatic event, lay opinions may be foreclosed if the causation question is not a 
matter within the common knowledge and experience of the average person. 
(Id., at 958-959.); see also, Flowerdew, supra (Idaho Supreme Court held that trial court correctly 
ruled that appellant could not testify to the cause of his back problems, as he was not qualified as an 
expert in the field.) 
Thus, pursuant to Idaho law, expert testimony is required to make the causal link between 
the October 20, 2008 accident and Plaintiff's claimed injuries, with the exception of any 
"immediate" symptoms which are within "the usual and ordinary experience of the average person," 
as determined by the Court. 
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E. Plaintiff Bears the Burden of Proof on All Claims. 
This is a negligence case, requiring the advancing party to prove: (1) duty; (2) breach; (3) 
causation, and; (4) damages. Collins v. Collins, 130 Idaho 705, 9456 P2.d 1345 (Ct.App. 1997). 
Defendant, however, will not contest liability in this case (i.e., duty and breach). Thus, Plaintiff must 
only prove that any alleged damages were caused by the subject accident, and the extent of such 
damages. Consistent with the foregoing, the Court should instruct the jury that Plaintiff bears the 
burden of proof as to the above-referenced propositions. The Court should give IDJI No. 1.40.4, or 
a substantially similar instruction on this issue. 
F. Plaintiff Is Foreclosed from Disclosing the Amount of General Damages Sought in this 
Action. 
The Plaintiff may not disclose, in any manner, including argument to the jury, the amount 
of general damages she is seeking. Idaho Code § 10-111 specifically states: 
10-111. Amount sought for damages not disclosed to jury.--In any civil action for 
damages, the amount of general damages sued for shall not be disclosed to the jury 
by court, counselor any party and it shall be grounds for mistrial for any person to 
violate the prohibition of this act whether by specific statements or generalized 
argument. In furtherance of the provisions of this act it is declared that it is the 
exclusive province of the jury in a civil action for money damages involving 
allegations of general damages to resolve such issues of fact and it is against the 
policy of the state of Idaho for the jurors required to make suSh determinations to be 
informed of the particulars of allegations of damages in the pleadings on file with the 
court, by the arguments of counselor otherwise, the dollar amount appraisal or 
evaluation of such damages being the exclusive province of the trier of fact; 
provided, this act shall not be construed to prohibit proof of damages or presentation 
of arguments which are legally relevant and proper in view of the record and issues 
before the court in any action for money damages. 
(Emphasis added). This section has been strictly interpreted by the Idaho Supreme Court to provide 
that violation of the statute cannot be repaired by cautionary words or jury instructions, because they 
only reemphasize the improper influences raised in the minds of the jurors. Robertson v. Richards, 
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115 Idaho 628,769 P.2d 505 (1989). 
While the statute does not prohibit proof of general damage~, it clearly prohibits placing a 
monetary value on those damages and either testimony or documents or oral argument that would 
be hcard by a jury. Consequently, under this statute, the PI aintiff is absolutely barred from placing 
a monetary amount, either by specific statements or generalized argument, on their request for 
general damages as defined by IDll 9.0 \, to include the alleged pain and suffering in connection with 
PI aintiff s neck andJ or back injury. While Idaho Code § 10-111 does not prevent discussion of these 
clements or the placing in the record of evidence a.s to their existence, it does completely and 
absolutely bar placing a dollar figure on the claims by pleading, testimony or argument, either 
directly or indirectly. In other words, Plaintiffs attorney cannot ask or suggest that the jury award 
a certain dollar amount for the Plaintiffs non-economic injuries, nor can ranges be suggested. 
Plaintiff is limited to simply asking the jury to consider the element of damages set forth in the Jury 
Instructions when they consider damages. The dollar amount of such damage is within "the 
exclusive province of the jury." 
G. Exclusion of Witnesses. 
Defendan t hereby requests, pursuant to Rule 6 I 5 of theldaho Rules of Evidence, that the 
Court order witnesses excloded from trial so that they cannot hear the testimony of other witnesses. 
H. Exhibit List 
1. Any exhibit identified by the Plaintiff 
2. Plaintiff's discovery responses 
3. Photographs of vehicles 
4. Police report 
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5. Dr. Richard Knoebel's Independent Medical Examination 
6. Plaintiff's medical records: 
1. St. Luke's Magic Valley Regional Medical Center; 
11. Horizon Therapy Service, Inc.; 
111. South Idaho Foot & Ankle Clinic; 
IV. St. Luke's Clinic Neurology/Richard Hammond, MD; 
v. Healing Arts Studio; 
VI. ProActive Physical Therapy; and 
vii. Turner Chiropractic 
DATED this 30 day of June, 2011. 
LOPEZ & KELLY, PLLC 
By: ~~_!2e--l--' _-
Michael E. lly, Of the Firm 
Attorneys f Defendant 
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CERTIFICATE OF SERVICE 
I HEREB Y CERTIFY that on this 3.Q day of June, 2011, I.served a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 
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Case CV 1 ()..4794 
Court Minutes 
(120) The Court outlined the issues. Mr. Brauder advised the Court that the defense would 
be admitting cause and Mr. Clark advised !hat the defense would not be requesting lost 
wages. Court and counsel discussed the deposition of Dr. Knabel and Mr. Clark objected. 
The Court granted the video deposition in this case at the cost of the defense. The 
defense will also be responsible for Mr. Clark's costs regarding the deposition. The Court 
ruled that any judgment paid will be held in trust until medicare payments are determined. 
Court and counsel discussed the matter of discussing insurance issues. The Court will 
give Instruction #4 but will otherwise not allow insurance comments. The Court addressed 
the remaining Motions in Limine and granted some in part and denied some in part. Court 
requested that the parties prepare exhibit lists before the trial. Jury questions and trial 
procedures were discussed. (305) Court recessed. 
000178
• • O\S'TR\C'T COUR1' Fifth Judicia\ O\str\ct County of TwIn FaUI • Stale of Idaho 
JUL - 6 2011 U\ r ~',OOP, . 
~ CW~ 
DeputyCIe~ 
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ORDER PURSUANT TO 
tR.C.P.16(d} 












This matter came before the court for final pretrial conference on July 5, 2011. 
Eric Clark represented the plaintiff and John Browder represented the defendant. No 
parties were personally present for the pretrial conference. 
Based upon the conference, the following matters were discussed and are 
hereby ORDERED by the court. The following constitutes the court's final scheduling 
and pretrial order pursuant to Rule 16(d) of the Idaho Rules of Civil Procedure. 
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1. JURY TRIAL. Jury trial in this case will commence on Tuesday, July 19, 
2010 at 8:30 a.m. The court has reserved four days for trial. 
2. ALTERNATE JUROR. No alternate juror will be selected for this trial. 
The parties stipulated to a jury of nine or more in the event any jurors are unable to 
serve. 
3. JURY SELECTION AND VOIR DIRE: The struck jury selection method 
will be utilized pursuant to I.R.C.P. 47(i)(3), with the final twelve jurors being seated in 
the order they are seated in the panel as a whole prior to the exercise of any 
peremptory challenges. A list of the names and selected information concerning 
prospective jurors can be obtained from Jerry Woolley, Twin Falls County Jury 
Commissioner, P.O. Box 126, Twin Falls, Idaho 83303 (phone: 208-736-4136) 
approximately one week before trial. The Jury Commissioner will summon 
approximately 58 jurors for this trial. The court will conduct brief initial voir dire 
examination designed to confirm that all summoned jurors are qualified to serve. 
Thereafter, the plaintiff will voir dire the entire jury panel, followed by the defendant. 
The parties will not be subject to any fixed or arbitrary time limit for voir dire, provided, 
however, that the court may, in its discretion, limit or terminate voir dire which is 
excessive, repetitious, unreasonable, or argumentative. 
4. ASSIGNMENT OF JUROR NUMBERS. Juror seating order/numbers will 
be assigned at random, through the use of the computerized jury wheel prior to trial. 
The jury commissioner will provide the juror list to counsel in advance of the trial. 
5. PEREMPTORY CHALLENGES. Pursuant to I.R.C.P. 470) each side 
shall have four (4) peremptory challenges. 
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6. JUROR NOTEBOOKS. The court will utilize juror notebooks pursuant to 
I.R.C.P. 47(0). The notebooks will contain a copy of the instructions of the court. The 
notebooks may contain exhibits if the parties wish to provide copies for each of them. 
7. JUROR QUESTIONS. In accordance with I.R.C.P. 47(q), the court will 
permit jurors to submit written questions to be posed to trial witnesses. 
8. EXHIBITS AND EXHIBIT LISTS. By July 15, 2011, each party shall lodge 
with the Clerk a completed exhibit list in the form attached to this order (Exh. 1 
attached). Each party shall provide by the start of trial one complete, duplicate marked 
set of that party's proposed exhibits for the Judge's use during trial and deliver to 
counsel for each other party a copy of the completed exhibit list and duplicate copy of 
that party's marked exhibits. The exhibit list and duplicate copies need not include 
exhibits which will be offered solely for the purpose of impeachment. The plaintiff shall 
identify exhibits beginning with number "1," and the defendant shall utilize exhibits 
beginning with letter "A." 
9. JURY INSTRUCTIONS: Jury instructions and verdict forms requested by 
either party shall be prepared in conformity with I.R.C.P. 51 (a), and shall be filed with 
the Clerk (with copies to Chambers) at least seven (7) days before trial. Such 
instructions shall also be emailed to the court's law clerk, Louis Spiker at: 
stokerlawclerk@co.twin-falls.id.us. Requested instructions not timely submitted may not 
be included in the court's preliminary or final charge. However, parties may submit 
additional or supplemental instructions to address unforeseen issues or disputes arising 
during trial. To the extent possible, proposed instructions and verdict forms shall be 
email in a word document formant and in 12-point, "Arial" typeface. The court has 
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prepared "stock" instructions, copies of which have been emailed to the parties. The 
parties may, but are not required to submit additional stock instructions. 
10. EXCLUSION OF WITNESSES. All witnesses are excluded from the trial 
except for expert witnesses who may listen to the testimony of other expert witnesses. 
11. LIABILITY. The defendants have agreed that liability is not an issue in this 
case. The contested issues in the case involve only the extent of plaintiff's injuries and 
damages. 
12. SETTLEMENT. Counsel are encouraged to continue settlement 
negotiations and to notify the Court immediately of any settlement reached in this case. 
13. VIDEO TAPED DEPOSITION OF DR. RICHARD KNOEBEL. The 
Defendant's Motion to Allow Videotaped Trial Testimony of Dr. Richard Knoebel is 
granted with the following conditions. 1) The deposition shall be at the defendant's cost. 
2) The defendant shall reimburse plaintiff's counsel at a reasonable hourly rate for his 
travel time to and from the deposition. 
14. WITHDRAWN DEFENSE. The defendant has withdrawn the defense that 
the plaintiff has failed to state a cause of action. 
15. MOTION IN LIMINE RE LOST WAGES. The parties have stipulated that 
past and future lost wages are not claimed by the plaintiff. 
16. MOTION IN LIMINE RE: REAL PARTIES IN INTEREST. If Judgment is 
granted for the plaintiff and the defendant intends to satisfy the judgment thereby 
waiving appeal, the judgment amount to plaintiff's counsel's trust account. From those 
funds plaintiff's counsel shall hold sufficient monies to satisfy any Medicare claim until 1) 
plaintiff's counsel has verified that Medicare has no claim against the judgment or 2) 
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received a payoff amount from Medicare. The Medicare claim may then be satisfied with 
the monies held in plaintiff's counsel's trust account. 
17. MOTION IN LIMINE RE: EXISTENCE OF INSURANCE. Sections 1 and 2 
of the defendant's Motion in Limine Re: Existence of Insurance are granted. Section 3 of 
the motion is granted in part: Until the plaintiff makes a showing that the jury panel has 
been exposed to media accounts concerning the "insurance crisis", the plaintiff may not 
address the "insurance crisis" or related issues during voir dire. Section 4 of the motion 
is granted in part: The Court will address any questions regarding insurance with the 
jury panel during voir dire including whether anyone is employed by or owns stock in an 
insurance company. Additional questions may be submitted to the Court by July 15, 
2011. The Court will include IOJI 1.04 in the jury instructions. All questions involving 
insurance will be asked by the Court. 
18. MOTIONS IN LIMINE RE: EXCLUSION OF EVIDENCE. The Plaintiffs 
Motions in Limine to Exclude Evidence regarding "lack of a citation" and the "financial 
condition of the defendant" are granted. 
19. MOTIONS IN LIMINE RE: ALLOWANCE OF EVIDENCE. The plaintiff 
may address any potential bias of Dr. Knoebel based on the source of his income and 
his status as a non-treating physician. However no reference may be made to Dr. 
Knoebel's employment by insurance companies. Rather Dr. Knoebel's employment 
shall be characterized as working for the defense or for defendants. The medical 
examination conducted by Dr. Knoebel shall not be referred to as an "independent 
medical examination" by either party, rather only as a medical examination. The 
PRETRIAL CONFERENCE ORDER 5 000183
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plaintiff's motion in limine regarding impeachment of Dr. Knoebel by Dr. Hammond is 
conditionally denied. The plaintiff is free to reopen this issue at trial. 
20. DOLLAR AMOUNT OF GENERAL DAMAGES. The defendant's 
objection premised on I.C. § 10-111 that the plaintiff may not argue a dollar amount for 
general damages to the jury is overruled. The defendant's continuing objection is noted 
and is preserved for the record. 
21. SOCIAL SECURITY DISABILITY. The amount of the plaintiff's monthly 
social security disability payment shall not be disclosed to the jury. 
22. MORTALITY TABLES. The Court intends to take judicial notice of the 
National Vital Statistics Reports United States Life Tables, 2006 found at 
http://www.cdc.gov/nchs/data/nvsr/nvsr58/nvsr58 21.pdf subject to objection by either 
party. The Court will instruct the jury using IOJI 9.15 and the appropriate life 
expectancy. 
23. STATEMENT OF CLAIMS. The Court proposes the following statement of 
claims. If either party objects to the Court's proposed statement of claims, they shall file 
a proposed statement of claims by July 15, 2011. 
This is a personal injury action arising out of an automobile collision that 
occurred on October 20, 2008. A vehicle owned and operated by Kimberly 
Baumann, impacted the rear end of the vehicle operated by Oonetta 
Kafader while she was stopped at a crosswalk in the City of Kimberly. 
Kimberly Baumann admits liability for damages claimed by this collision. 
Oonetta Kafader claims personal injuries as a result of the collision. 
PRETRIAL CONFERENCE ORDER 6 000184
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However, Kimberly Baumann denies that all of the injuries alleged by 
Donetta Kafader were caused by the collision. 
The issues of fact to be determined at trial are as follows: 
1. The nature and extent of Donetta Kafader's alleged injuries caused 
by the October 20, 2008 collision. 
2. The dollar amount of damages Donetta Kafader has sustained for 
medical care as a result of the October 20, 2008 collision. 
3. The dollar amount of general damages to which Donetta Kafader is 
entitled. 
IT IS SO OR~ED. 
Dated this day of July 2011. 
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KIMBERLY A. BAUMANN, 
Defendant. 
Case No. CV 10-4794 
NOTICE OF TAKING AUDIO-
VISUAL DEPOSITION OF DR. 
RICHARD KNOEBEL 
YOU WILL PLEASE TAKE NOTICE that Defendant Kimberly Baumann, by and 
through her attorneys of record, Lopez & Kelly, PLLC, will take testimony on oral examination 
of Dr. Richard Knoebel, before a court reporter and videographer and notary public, commencing 
on Wednesday, the 13th day of July, 2011, at 2:00 p.m., and continuing thereafter from day to day 
until such time as the taking of the deposition may be adjourned, at Pine Street Station, 400 S. 
Main, Suite 203, Hailey, ID 83333, at which time and place you are notified to appear and take 
such part in the examination as you may deem proper. 
This audio-visual deposition will be recorded by audio-visual means and will be taken 
NOTICE OF TAKING AUDIO-VISUAL DEPOSITION OF DR. RICHARD KNOEBEL-J 
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pursuant to the Idaho Rules of Civil Procedure, including 1.R.c.P. 30(b)(4). 
DATED this k day of July, 2011. 
LOPEZ & KELLY, PLLC 
n J. Browder, Of the Firm 
Attorneys for Defendant 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ~ day of July, 2011, I ~erved a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 
M&M Court Reporting 
P.O. Box 2636 
Boise, ID 83701 
Telephone: (208) 345-9611 
Facsimile: (208) 345-8800 
John Glenn Hall 
P.O. Box 2683 
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KIMBERLY A. BAUMANN, 
Defendant. 
Case No. CV 10-4794 
DEFENDANT'S PROPOSED JURY 
INSTRUCTIONS AND VERDICT 
FORM 
COMES NOW Defendant Kimberly A. Baumann, by and through her attorneys of record, Lopez 
& Kelly, PLLC" hereby submit their proposed jury instructions numbered 1 through 33 and verdict 
form. 
DATED this£ day of July, 2011. 
LOPEZ & KELLY, PLLC 
By: ~~~~----.!.:.~~f ____ _ 
ichael E. Kelly, Of the Firm 
Attorneys for Defendant 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this~ day of July, 2011, I served a true and correct copy of 
the foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
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TABLE OF CONTENTS 
Subject 
1. Introductory Instructions to Jury 
2. Deliberation Procedures 
3. Admonition to jury - short form 
4. Insurance cautionary 
5. Contentions of Plaintiff 















Statement of claims not evidence 
Facts Not in Dispute 
Communications with Court 
Deposition Testimony 
Special Format for Charging Instruction 
Burden of Proof - Preponderance of Evidence 
Circumstantial Evidence Without Definition 
Duty of care - both Plaintiff and Defendant 
Definition of Negligence 
Proximate cause - "but for" test 
Negligence - Proximate Cause 
Evidence admitted for limited purpose 
Burden of Proof - Evidence 
Damage instruction for injuries to Plaintiff 
















Alegria v. Payonk 
101 Idaho 617, 619 P.2d 135 (1980) 
IDJI 1.28 
Mercer v. Shearer, 84 Idaho 536, 374 
P.2d 716 (1962) 
IDJI 9.01 
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21. Damages - no inference 
22. Damages - reasonable certainty 
23. Cautionary instruction on damages 
24. Mitigation of damages 
25. Aggravation of preexisting condition 
26. Quotient verdicts 
27. Objective consideration 
28. Alternate form - concluding remarks 
29. Instruction of special verdict form 
30. Completion of verdict form - general verdict 
31. Post verdict jury instruction 
32. Special verdict form 
• 
Henderson v. Cominco, American Inc., 95 
Idaho 698, 518 P .2d 873 (1973) 
Rindlisbakerv. Wilson, 95 Idaho 752,519 














In this case, the Plaintiff contends that a motor vehicle accident on October 20, 2008, caused 
bodily injuries which required medical care. The Plaintiff seeks monetary damages from the Defendant 
to compensate for her injuries. 
Contentions of Plaintiff 
DEFENDANT'S PROPOSED JURY INSTRUCTIONS AND VERDICT FORM- 5 000194
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INSTRUCTION NO.6 
Defendant does not contest that motor vehicle accident occurred on October 20, 2008. It is 
admitted that the vehicle owned and operated by Defendant Kimberly A Baumann, a 1991 Buick, and 
impacted the rear end of a 2004 Dodge truck operated by Plaintiff Donetta Kafader. 
Defendant contends that any injuries alleged by the Plaintiff were not solely the result of the 
actions of Defendant Kimberly A. Baumann, who contests the amount of damages claimed by the 
Plaintiff. 
Contentions of Defendant 
DEFENDANT'S PROPOSED JURY INSTRUCTIONS AND VERDICT FORM- 6 000195
• • 
INSTRUCTION NO.8 
The following facts are not in dispute: 
1. That on October 20, 2008 there was a rear end motor vehicle accident involving a vehicle 
operated by Defendant Kimberly A. Baumann and one operated by Plaintiff Donetta Kafader, 
which occurred at the 300 Block Main N. at Monroe St., Kimberly, Idaho. 
2. Defendant Kimberly A. Baumann was driving a 1991 Buick .. 
3. Plaintiff Donetta Kafader was driving a 2004 Dodge truck. 
4. The posted speed was 25 mph. 
5. Plaintiff Donetta Kafader had stopped for a pedestrian in a cross-walk when the rear-end 
collision occurred. 
IDJI 1.07 
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INSTRUCTION NO. 11 
The Plaintiff has the burden of proof on each of the following propositions: 
1. The Plaintiff was injured on October 20,2008 and the extent of those injuries. 
2. The conduct of Defendant was the proximate cause of the Plaintiff's claimed injuries; 
3. The elements of damage and the amounts thereof. 
If you find from your consideration of all the evidence that the Plaintiff has proved each of the 
propositions, your verdict should be for the Plaintiff. If you find that any of these propositions has not been 
proved, then the Plaintiff has not met the burden of proof required and your verdict should be for the 
Defendant. 
IDJI 1.40.1 
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INSTRUCTION NO. 17 
You are further instructed that Plaintiff is not entitled to recover damages from Defendant unless 
you find that the accident of October 20, 2008, was the proximate cause of Plaintiff's damages. 
Alegria v. Payonk 
101 Idaho 617, 619 P.2d 135 (1980) 
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INSTRUCTION NO. 19 
The burden rests upon the Plaintiff to prove, by the preponderance of the evidence, all of the 
elements of damage and injury claimed by the Plaintiff. Therefore, in order for you to find in favor of 
the Plaintiff, you must find by the preponderance ofthe evidence that the Plaintiff suffered damages and 
that they were the proximate result of the accident. You are not permitted to award the Plaintiff 
speculative damages. In other words, if you should find that it is only possible that Plaintiff were injured 
in the accident or that it is only a possibility that she will continue to suffer from injury in the future as 
a result of the accident, you may not award damages to Plaintiff. 
Mercer v. Shearer 
84 Idaho 536, 374 P.2d 716 (1962) 
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INSTRUCTION NO. 20 
If the jury decides the Plaintiff is entitled to recover from the Defendant, the jury must determine 
the amount of money that will reasonably and fairly compensate the Plaintiff for any damages proved 
to be proximately caused by the Defendant's negligence. 
The elements of damage the jury may consider are: 
A. Non-economic damages 
1. The nature of the injuries; 
2. The physical and mental pain and suffering, past and future; 
3. The impairment of abilities to perform usual activities; 
4. The disfigurement caused by the injuries; 
5. The aggravation caused to any preexisting condition. 
B. Economic damages 
1. The reasonable value of necessary medical care received and expenses incurred 
as a result of the injury; 
2. The reasonable value of the past earnings lost as a result of the injury; 
3. The reasonable value of necessary services provided by another in doing things 
for the Plaintiff, which, except for the injury, the Plaintiff would ordinarily have 
performed and the present cash value of such services reasonably certain to be 
required in the future; 
Whether the Plaintiff has proved any of these elements is for the jury to decide. 
IDJI 9.01 (modified) 
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INSTRUCTION NO. 21 
You are instructed that Plaintiff is not entitled to recovery merely because of suffering alleged 
damages and injuries, or merely because Plaintiff has commenced an action against the Defendant, and 
no negligence on the part of the Defendant may be inferred from the mere circumstances of the alleged 
damages and injuries having occurred or the suit having been brought. 
Henderson v. Cominco, American Inc. 
95 Idaho 698, 518 P.2d 873 (1973) 
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INSTRUCTION NO. 22 
You are instructed that if you find the Plaintiff is entitled to damages, you may award only such 
damages as have been proved by Plaintiff with reasonable certainty. . 
Rindlisbaker v. Wilson 
95 Idaho 752,519 P.2d 421 (1974) 
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INSTRUCTION NO. 25 
A person who has a pre-existing condition or disability is entitled to recover damages for the 
aggravation of such preexisting condition, if any, that is proximately caused by the occurrence. The 
person is not entitled to recover damages for the pre-existing condition or disability itself. 
If you find that before the occurrence causing the injuries in this case the Plaintiff had a 
preexisting bodily condition or disability, and further find that because of the new occurrence in this 
case the pre-existing condition or disability was aggravated, then you should consider the aggravation 
of the condition or disability in fixing the damages in this case. You should not consider any condition 
or disability that existed prior to the occurrence, or any aggravation of such condition that was not 
caused or contributed to by reason of this occurrence. 
You are to apportion, if possible, between the condition or disability prior to this occurrence and 
the condition or disability caused by this occurrence, and assess liability accordingly. If no 
apportionment can reasonably be made by you, then the Defendant is liable for the entire damage. 
IDJI 9.02 




INSTRUCTION NO. 27 
You must weigh and consider this case without regard to symP31thy, prejudice or passion for or 
against any party to the action. 
LR.C.P. 59(a)(5) 
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DONETTAI. KAFADER, Case No. CV -2009-4152-PI 
Plaintiff, SPECIAL VERDICT FORM 
VS. 
KIMBERLY A. BAUMANN, 
Defendant. 
We the jury, answer the questions submitted to us as follows: 
Question No.1: What is the total amount of damages sustained by the Plaintiff and caused by 
the Defendant as a result of the October 20, 2008 accident? 
We assess Plaintiff's damages as follows: 
Economic damages, as defined in the Instructions: 
$--------------------------------
Non-economic damages, as defined in the Instructions: 
$----------------------------------
Foreman 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 15th day of July, 2011, I served the foregoing, by 
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413 West Idaho Street, Suite 100 
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ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
(208) 830-8084 
Fax: (208) 939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA 1. KAFADER, 
Plaintiff, 
vs. 
KIMBERL Y A. BAUMANN, 
Defendant. 
Case No.: CV-1O-4794 
PLAINTIFF'S PROPOSED JURY 
INSTRUCTIONS 
Judge Stoker 
COMES NOW the Plaintiff Donetta Kafader, by and through her counsel of 
record, and hereby submits her proposed jury instructions for trial. The Plaintiff has also 
provided clean copies to the Court. 
IDJI 1.00 - Introductory instruction to jury 
IDJI 1.01 - Deliberation procedures 
IDJI 1.03 - Admonition to jury 
IDJI 1.04 - Insurance cautionary 
Plaintiff's Proposed Jury Instructions - 1 
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IDJI 1.07 - Facts not in dispute 
IDJI 1.09 - Quotient verdicts 
IDJI 1.13.1 Alternate form - concluding remarks 
IDJI 1.15.2 - Completion of verdict form on special interrogatories 
IDJI 1.20.1 - Burden of proof - preponderance of evidence 
IDJI 1.22 - Deposition testimony 
IDJI 1.24.2 - Circumstantial evidence with definition 
IDJI 1.40.4 - Special format for charging instruction, negligence case, 
no comparative or affirmative defenses. 
IDJI 2.30.1 - Proximate cause -"but for" test 
IDJI 9.01 - Damage instruction for injuries to plaintiff - general case 
IDJI 9.02 - Aggravation of pre-existing condition 
IDJI 9.07 - Property damage instruction 
IDJI 9.15 - Mortality tables 
RESPECTFULLY SUBMITTED this 18th day of July, 2011. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
Plaintiffs Proposed Jury Instructions - 2 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 18th day of July, 2011, I served the foregoing, 
by having a true and complete copy delivered via facsimile transmission to: 
Michael E. Kelly 
LOPEZ & KELLY, PLLC 
413 West Idaho Street, Suite 100 
P.O. Box 856 
Boise, ID 83701 
Eric R. Clark 




These ins,tructions explain your duties as jurors and define the 
law that applies to this case. It is your duty to determine the facts, to 
apply the law set forth in these instructions to those facts, and in this 
way to decide the case. Your decision should be based upon a rational 
and objective assessment of the evidence. It should not be based on 
sympathy or prejudice. 
It is my duty to instruct you on the points of law necessary to 
decide the case, and it is your duty to follow the law as I instruct. You 
must consider these instructions as a whole, not picking out one and 
disregarding others. The order in which these instructions are given or 
the manner in which they are numbered has no significance as to the 
importance of any of them. If you do not understand an instruction, 
you may send a note to me through the bailiff, and I will try to clarify or 
explain the point further. 
In determining the facts, you may consider only the evidence 
admitted in this trial. This evidence consists of the testimony of the 
witnesses, the exhibits admitted into evidence, and any stipulated or 
admitted facts. While the arguments and remarks of the attorneys may 
help you understand the evidence and apply the instructions, what they 
say is not evidence. If an attorney's argument or remark has no basis in 
the evidence, you should disregard it. 
Plaintiff's Proposed Jury Instructions - 4 
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The production of evidence in court is governed by rule of law. 
At times during the trial, I sustained an objection to a question without 
permitting the witness to answer it, or to an offered exhibit without 
receiving it into evidence. My rulings are legal matters, and are solely 
my responsibility. You must not speculate as to the reason for any 
objection, which was made, or my ruling thereon, and in reaching your 
decision you may not consider such a question or exhibit or speculate as 
to what the answer or exhibit would have shown. Remember, a 
question is not evidence and should be considered only as it gives 
meaning to the answer. 
[There were occasions where an objection was made after an 
answer was given or the remark was made, and in my ruling on the 
objection I instructed that the answer or remark be stricken, or directed 
that you disregard the answer or remark and dismiss it from your 
minds. In your deliberations, you must not consider such answer or 
remark, but must treat it as though you had never heard it.] 
The law .does not require you to believe all of the evidence 
admitted in the course of the trial. As the sole judges of the facts, you 
must determine what evidence you believe and what weight you attach 
to it. In so doing, you bring with you to this courtroom all of the 
experience and background of your lives. There is no magical formula 
for evaluating testimony. In your everyday affairs, you determine for 
yourselves whom you believe, what you believe and how much weight 
Plaintiff s Proposed Jury Instructions - 5 
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you attach to what you are told. The considerations you use in making 
the more important decisions in your everyday dealings are the same 
considerations you should apply in your deliberations in this case. 










During your deliberations, you will be entitled to have with you 
my instructions concerning the law that applies to this case, the exhibits 
that have been admitted into evidence and any notes taken by you in the 
course of the trial proceedings. 
If you take notes during the trial, be careful that your attention is 
not thereby diverted from the witness or his testimony; and you must 
keep your notes to yourself and not show them to other persons or 
jurors until the jury deliberations at the end of the trial. 










There are certain things you must not do during this trial: 
1. You must not associate in any way with the parties, any of 
the attorneys or their employees, or any of the witnesses. 
2 You must not discuss the case with anyone, or permit 
anyone to discuss the case with you. If anyone attempts to discuss the 
case with you, or to influence your decision in the case, you must report 
it to me promptly. 
3. You must not discuss the case with other jurors until you 
retire to the jury room to deliberate at the close of the entire case. 
4. You must not make up your mind until you have heard 
all of the testimony and have received my instructions as to the law that 
applies to the case. 
5. You must not contact anyone in an attempt to discuss or 
gain a greater understanding of the case. 
6. You must not go to the place where any alleged event 
occurred. 










Whether a party has insurance is not relevant to any of the 
questions you are to decide. You must avoid any inference, speculation 
or discussion about insurance. 










The following facts are not in dispute: 
1. That Donetta Kafader driving a Dodge pickup on Main Street 
in Kimberly Idaho, on October 20, 2008 and had stopped before a 
marked crosswalk to allow a young girl to cross the street. 
2. That Kimberly Baumann was traveling behind Donetta on 
Main Street. 
3. Ms. Bauman's vehicle collided with that back of Donetta's 
pickup truck. 
4. Ms. Baumann has admitted responsibility for causing the 
collision, but denies Donetta suffered damages or is entitled to 
compensating. 










In deciding this case, you may not delegate any of your decisions 
to another or decide any question by chance, such as by the flip of a coin 
or drawing of straws. If money damages are to be awarded or 
percentages of fault are to be assigned, you may not agree in advance to 
average the sum of each individual juror's estimate as the method of 
determining the amount of the damage award or percentage of 
negligence. 










Members of the Jury: In order to return a verdict, it is necessary 
that at least three-fourths of the jury agree. Your verdict must 
represent the considered judgment of each juror agreeing to it. 
It is your duty, as jurors, to consult with one another and to 
deliberate with a view to reaching an agreement, if you can do so 
without violence to individual judgment. Each of you must decide the 
case for yourself, but do so only after an impartial consideration of the 
evidence with your fellow jurors. In the course of your deliberations, do 
not hesitate to reexamine your own views and change your opinion if 
convinced it is erroneous. But do not surrender your honest conviction 
as to the weight or effect of evidence solely because of the opinion of 
your fellow jurors, or for the mere purpose of returning a verdict. 
You are not partisans. You are judges - judges of the facts. 
Your sole interest is to ascertain the truth from the evidence in the case. 










On retiring to the jury room, select one of your number as a 
foreman, who will preside over your deliberations. 
An appropriate form of verdict will be submitted to you with any 
instructions. Follow the directions on the verdict form, and answer all 
of the questions required of you by the instructions on the verdict form. 
A verdict may be reached by three-fourths of your number, or 
nine of you. As soon as nine or more of you shall have agreed upon each 
of the required questions in the verdict, you should fIll it out as 
instructed, and have it signed. It is not necessary that the same nine 
agree on each question. If your verdict is unanimous, your foreman 
alone will sign it; but if nine or more, but less than the entire jury, agree, 
then those so agreeing will sign the verdict. 
As soon as you have completed and signed the verdicts, you will 
notify the bailiff, who will then return you into open court. 










When I say that a party has the burden of proof on a 
proposition, or use the expression "if you fmd" or "if you decide," I 
mean you must be persuaded that the proposition is more probably true 
than not true. 










Certain evidence may be presented to you by deposition. A 
deposition is testimony taken under oath before the trial and preserved 
in writing [and upon video tape]. This evidence is entitled to the same 
consideration you would give had the witness testified from the witness 
stand. 
You will only receive this testimony in open court. Although 
there is a record of the testimony you are about to hear, this record will 
not be available to you during your deliberations. 










Evidence may be either direct or circumstantial. The law makes 
no distinction between direct and circumstantial evidence. Each is 
accepted as a reasonable method of proof and each is respected for such 
convincing force·as it may carry. 










The plaintiff has the burden of proof on each of the following 
proposition: 
1. That the collision on October 20, 2008 caused 
Donetta Kafader bodily injuries. 
2. The nature and extent of Donetta's injuries. 
If you find from your consideration of all the evidence that these 
propositions has been proved, then your verdict should be for the 
plaintiff. If you fmd from your consideration of all the evidence that 
any of these propositions has not been proved, then your verdict should 
be for the defendant. 










When I use the expression "proximate cause," I mean a cause 
which, in natural or probable sequence, produced the complained 
injury, loss or damage, and but for that cause the damage would not 
have occurred. It need not be the only cause. It is sufficient if it is a 
substantial factor in bringing about the injury, loss or damage. It is not 
a proximate cause if the injury, loss or damage likely would have 
occurred anyway. 
[There may be one or more proximate causes of an injury. 
When the negligent conduct of two or more persons or entities 
contribute concurrently as substantial factors in bringing about an 
injury, the conduct of each may be a proximate cause of the injury 
regardless ofthe extent to which each contributes to the injury.] 










If the jury decides the plaintiff is entitled to recover from the 
defendant, the jury must determine the amount of money that will 
reasonably and fairly compensate the plaintiff for any damages proved 
to be proximately caused by the defendant's negligence. 
The elements of damage the jury may consider are: 
A. Non-economic damages 
1. The nature of the injuries; 
2. The physical and mental pain and suffering, past and 
future; 
3. The impairment of abilities to perform usual activities; 
4. The aggravation caused to any preexisting condition. 
B. Economic damages 
1. The reasonable value of necessary medical care received 
and expenses incurred as a result of the injury and the present cash 
value of medical care and expenses reasonably certain and necessary to 
be required in the future; 
Whether the plaintiff has proved any of these elements is for the 
jury to decide. 










A person who lias a pre-existing condition or disability is entitled to 
recover damages for the aggravation of such preexisting condition, if any, that 
is proximately caused by the occurrence. The person is not entitled to recover 
damages for the pre-existing condition or disability itself. 
If you fmd that before the occurrence causing the injuries in this case 
the plaintiff had a preexisting bodily condition or disability, and further fmd 
that because of the new occurrence in this case the pre-existing condition or 
disability was aggravated, then you should consider the aggravation of the 
condition or disability in fIXing the damages in this case. You should not 
consider any condition or disability that existed prior to the occurrence, or any 
aggravation of such condition that was not caused or contributed to by reason 
of this occurrence. 
You are to apportion, if possible, between the condition or disability 
prior to this occurrence and the condition or disability caused by this 
occurrence, and assess liability accordingly. If no apportionment can 
reasonably be made by you, then the defendant is liable for the entire damage. 










Under a standard table of mortality, the life expectancy of a 
female age 57 is 26.4 years. This figure is not conclusive. It is an 
actuarial estimate of the average probable remaining length of life based 
upon statistical samples of death rates and ages at death in this country. 
This data may be considered in connection with all other evidence 
relating to the probable life expectancy, including the subject's 
occupation, health, habits, and other activities. 
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This is a personal injury action arising out of an automobile collision that occurred 
on October 20, 2008. A vehicle owned and operated by Kimberly Baumann, impacted 
the rear end of the vehicle operated by Donetta Kafader while she was stopped at a 
crosswalk in the City of Kimberly. Kimberly Baumann admits liability for damages 
claimed by this collision. Donetta Kafader claims personal injuries as a result of the 
collision. However, Kimberly Baumann denies that all of the injuries alleged by Donetta 
Kafader were caused by the collision. 
The issues of fact to be determined at trial are as follows: 
1. The nature and extent of Donetta Kafader's alleged injuries caused by the 
October 20,2008 collision. 
2. The dollar amount of damages Donetta Kafader has sustained for medical 
care as a result of the October 20, 2008 collision. 
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MEMBERS OF THE JURY: I will now give you the Preliminary Instructions in this 
case. Individual copies of these Preliminary Instructions are being provided to each of 
you. These copies are yours to use, and you may highlight or make notes upon them as 
you wish. However, I do need these returned to the court at the end of the trial. Once 
the evidence is fully presented, I will give you the Final Instructions in this case. Those 





Your duties are to determine the facts, to apply the law set forth in my 
instructions to those facts, and in this way to decide the case. In so doing, you must 
follow my instructions regardless of your own opinion of what the law is or should be, or 
what either side may state the law to be. You must consider them as a whole, not 
picking out one and disregarding others. The order in which the instructions are given 
has no significance as to their relative importance. The law requires that your decision 
be made solely upon the evidence before you. Neither sympathy nor prejudice should 
influence you in your deliberations. Faithful performance by you of these duties is vital 
to the administration of justice. 
In determining the facts, you may consider only the evidence admitted in this 
trial. This evidence consists of the testimony of the witnesses, the exhibits offered and 
received, and any stipulated or admitted facts. The production of evidence in court is 
governed by rules of law. At times during the trial, an objection may be made to a 
question asked a witness, or to a witness' answer, or to an exhibit. This simply means 
that I am being asked to decide a particular rule of law. Arguments on the admissibility 
of evidence are designed to aid the Court and are not to be considered by you nor affect 
your deliberations. If I sustain an objection to a question or to an exhibit, the witness 
may not answer the question or the exhibit may not be considered. Do not attempt to 
guess what the answer might have been or what the exhibit might have shown. 
Similarly, if I tell you not to consider a particular statement or exhibit you should put it 
out of your mind, and not refer to it or rely on it in your later deliberations. 
During the trial I may have to talk with the parties about the rules of law which 
should apply in this case. Sometimes we will talk here at the bench. At other times I will 
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excuse you from the courtroom so that you can be comfortable while we work out any 
problems. You are not to speculate about any such discussions. They are necessary 
from time to time and help the trial run more smoothly. 
Some of you have probably heard the terms "circumstantial evidence," "direct 
evidence" and "hearsay evidence." Do not be concerned with these terms. You are to 
consider all the evidence admitted in this trial. 
However, the law does not require you to believe all the evidence. As the sole 
judges of the facts, you must determine what evidence you believe and what weight you 
attach to it. There is no magical formula by which one may evaluate testimony. You 
bring with you to this courtroom all of the experience and background of your lives. In 
your everyday affairs you determine for yourselves whom you believe, what you believe, 
and how much weight you attach to what you are told. The same considerations that 
you use in your everyday dealings in making these decisions are the considerations 
which you should apply in your deliberations. 
In deciding what you believe, do not make your decision simply because more 
witnesses may have testified one way than the other. Your role is to think about the 
testimony of each witness you heard and decide how much you believe of what the 
witness had to say. 
A witness who has special knowledge in a particular matter may give an opinion 
on that matter. In determining the weight to be given such opinion, you should consider 
the qualifications and credibility of the witness and the reasons given for the opinion. 





During your deliberations, you will be entitled to have with you my instructions 
concerning the law that applies to this case, the exhibits that have been admitted into 
evidence and any notes taken by you in the course of the trial proceedings. 
If you take notes during the trial, be careful that your attention is not thereby 
diverted from the witness or his testimony; and you must keep your notes to yourself 





It is important that as jurors and officers of this court you obey the following 
instructions at any time you leave the jury box, whether it be for recesses of the court 
during the day or when you leave the courtroom to go home at night. 
Do not discuss this case during the trial with anyone, including any of the 
attorneys, parties, witnesses, your friends, or members of your family. "No discussion" 
also means no emailing, text messaging, tweeting, blogging, posting to electronic 
bulletin boards, and any other form of communication, electronic or otherwise. 
Do not discuss this case with other jurors until you begin your deliberations at the 
end of the trial. Do not attempt to decide the case until you begin your deliberations. 
I will give you some form of this instruction every time we take a break. I do that 
not to insult you or because I don't think you are paying attention, but because 
experience has shown this is one of the hardest instructions for jurors to follow. I know 
of no other situation in our culture where we ask strangers to sit together watching and 
listening to something, then go into a little room together and not talk about the one 
thing they have in common: what they just watched together. 
There are at least two reasons for this rule. The first is to help you keep an open 
mind. When you talk about things, you start to make decisions about them and it is 
extremely important that you not make any decisions about this case until you have 
heard all the evidence and all the rules for making your decisions, and you won't have 
that until the very end of the trial. The second reason for the rule is that we want all of 
you working together on this decision when you deliberate. If you have conversations in 
groups of two or three during the trial, you won't remember to repeat all of your thoughts 




Ignore any attempted improper communication. If any person tries to talk to you 
about this case, tell that person that you cannot discuss the case because you are a 
juror. If that person persists, simply walk away and report the incident to the bailiff. 
Do not make any independent personal investigations into any facts or locations 
connected with this case. Do not look up any information from any source, including the 
Internet. Do not communicate any private or special knowledge about any of the facts 
of this case to your fellow jurors. Do not read or listen to any news reports about this 
case or about anyone involved in this case, whether those reports are in newspapers or 
the Internet, or on radio or television. 
In our daily lives we may be used to looking for information on-line and to 
"Google" something as a matter of routine. Also, in a trial it can be very tempting for 
jurors to do their own research to make sure they are making the correct decision. You 
must resist that temptation for our system of justice to work as it should. I specifically 
instruct that you must decide the case only on the evidence received here in court. If 
you communicate with anyone about the case or do outside research during the trial it 
could cause us to have to start the trial over with new jurors and you could be held in 
contempt of court. 
While you are actually deliberating in the jury room, the bailiff will confiscate all 
cell phones and other means of electronic communications. Should you need to 




When I say that a party has the burden of proof on a proposition, or use the 
expression "if you find" or "if you decide," I mean you must be persuaded that the 




Evidence may be either direct or circumstantial. Direct evidence is evidence that 
directly proves a fact. Circumstantial evidence is evidence that indirectly proves the 
fact, by proving one or more facts from which the fact at issue may be inferred. 
The law makes no distinction between direct and circumstantial evidence as to 
the degree of proof required; each is accepted as a reasonable method of proof and 




It is highly probable that during the course of this trial, it will be necessary for me 
to excuse you and ask that you wait in the jury room while counsel for the parties and I 
discuss and try to resolve disputes over the admissibility of evidence, the propriety of 
proposed jury instructions, or other important legal issues that may affect the trial. On 
occasion, I may declare an early recess, or have you come in later than normal in order 
not to keep you waiting while we do this. 
Let me assure you that while you are waiting, we are working. Let me also 
assure you that both the attorneys and I know that your time is valuable, and 
understand that delays which keep you waiting can be frustrating. 80th they and I will 
do everything reasonably possible to expedite the presentation of evidence so that you 
can complete your duties and return to your normal lives as soon as possible. I know 
that you understand that these proceedings are extremely important to the parties, and 




If during the trial I may say or do anything which suggests to you that I am 
inclined to favor the claims or position of any party, you will not permit yourself to be 
influenced by any such suggestion. I will not express nor intend to express, nor will I 
intend to intimate, any opinion as to which witnesses are or are not worthy of belief; 
what facts are or are not established; or what inferences should be drawn from the 
evidence. If any expression of mine seems to indicate an opinion relating to any of 
these matters, I instruct you to disregard it. 
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IDJI 1.22 - Deposition testimony 
INSTRUCTION NO. 
Certain evidence is about to be presented to you by deposition. A 
deposition is testimony taken under oath before the trial and preserved in 
writing [and upon video tape]. This evidence is entitled to the same 
consideration you would give had the witness testified from the witness stand. 
You will only receive this testimony in open court. Although there is a 
record of the testimony you are about to hear, this record will not be available 
to you during your deliberations. 
Comment: 
The last sentence has been added to IDJI 124 to anticipate inquiry from the jury. 
48 
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MEMBERS OF THE JURY: I will now give you the final jury instructions in this 
case. These Final Jury Instructions, along with the Preliminary Jury Instructions which 
were given to you earlier in the trial, will control your deliberations. A copy of these 
instructions is being provided to each of you for your use during your deliberations, and 
you may highlight or write on them as you see fit. After I have given you these 




Kafader has the burden of proof on each of the following propositions: 
1. Kafader was injured on October 20, 2008 as a result of automobile collision and 
the extent of those injuries. 
2. The negligence of Baumann was the proximate cause of Kafader's claimed 
injuries. 
3. The elements of damage. 
If you find from your consideration of all the evidence that Kafader has proved 
each of the above propositions, your verdict should be for her. If you find that any of 
these propositions has not been proved, then Kafader has not met the burden of proof 




When I use the expression "proximate cause," I mean a cause which, in natural 
or probable sequence, produced the complained injury, loss or damage, and but for that 
cause the damage would not have occurred. It need not be the only cause. It is 
sufficient if it is a substantial factor in bringing about the injury, loss or damage. It is not 
a proximate cause if the injury, loss or damage likely would have occurred anyway. 
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INSTRUCTION NO. 10 
By giving you instructions on the subject of damages, I do not express any 
opinion as to whether a party is entitled to damages. 
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INSTRUCTION NO. 11 
If the jury decides the plaintiff is entitled to recover from the defendant, the jury 
must determine the amount of money that will reasonably and fairly compensate the 
plaintiff for any damages proved to be proximately caused by the defendant's 
negligence. 
The elements of damage the jury may consider are: 
A. Economic damages 
1. The reasonable value of necessary medical care received and 
expenses incurred as a result of the collision; 
B. Non-economic damages 
1. The nature of the injuries; 
2. The physical and mental pain and suffering, past and future; 
3. The impairment of abilities to perform usual activities; 
4. The aggravation caused to any preexisting condition. 




INSTRUCTION NO. 12 
A person who has a pre-existing condition or disability is entitled to recover 
damages for the aggravation of such preexisting condition, if any, that is proximately 
caused by the occurrence. The person is not entitled to recover damages for the pre-
existing condition or disability itself. 
If you find that before the occurrence causing the injuries in this case the plaintiff 
had a preexisting bodily condition or disability, and further find that because of the new 
occurrence in this case the pre-existing condition or disability was aggravated, then you 
should consider the aggravation of the condition or disability in fixing the damages in 
this case. You should not consider any condition or disability that existed prior to the 
occurrence, or any aggravation of such condition that was not caused or contributed to 
by reason of this occurrence. 
You are to apportion, if possible, between the condition or disability prior to this 
occurrence and the condition or disability caused by this occurrence, and assess liability 
accordingly. If no apportionment can reasonably be made by you, then the defendant is 
liable for the entire damage. 
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INSTRUCTION NO. 13 
A person who has been damaged must exercise ordinary care to minimize the 
damage and prevent further damage. Any loss that results from a failure to exercise 
such care cannot be recovered. 
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INSTRUCTION NO. 14 
Under a standard table of mortality, the life expectancy of a female age 57 is 26.4 
years. This figure is not conclusive. It is an actuarial estimate of the average probable 
remaining length of life based upon statistical samples of death rates and ages at death 
in this country. This data may be considered in connection with all other evidence 
relating to the probable life expectancy, including the subject's occupation, health, 
habits, and other activities. 
000249
• • 
INSTRUCTION NO. 15 
Whether a party has insurance is not relevant to any of the questions you are to 
decide. You must avoid any inference, speculation or discussion about insurance. 
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INSTRUCTION NO. 16 
In deciding this case, you may not delegate any of your decisions to another or 
decide any question by chance, such as by the flip of a coin or drawing of straws. If 
money damages are to be awarded, you may not agree in advance to average the sum 




INSTRUCTION NO. 17 
If it becomes necessary during your deliberations to communicate with me, you 
may send a note signed by one or more of you to the bailiff. You should not try to 
communicate with me by any means other than such a note. 
During your deliberations, you are not to reveal to anyone how the jury stands on 




INSTRUCTION NO. 18 
I have given you the rules of law that apply to this case. I have instructed you 
regarding matters that you may consider in weighing the evidence to determine the 
facts. In a few minutes counsel will present their closing arguments to you and then you 
will retire to the jury room for your deliberations. 
Each of you has an equally important voice in the jury deliberations. Therefore, 
the attitude and conduct of jurors at the beginning of the deliberations are important. At 
the outset of deliberations, it is rarely productive for a juror to make an emphatic 
expression of opinion on the case or to state how he or she intends to vote. When one 
does that at the beginning, one's sense of pride may be aroused and there may be 
reluctance to change that position, even if shown that it is wrong. Remember that you 
are not partisans or advocates, but you are judges. For you, as for me, there can be no 
triumph except in the ascertainment and declaration of the truth. 
Consult with one another. Consider each other's views. Deliberate with the 
objective of reaching an agreement, if you can do so without disturbing your individual 
judgment. Each of you must decide this case for yourself; but you should do so only 
after a discussion and consideration of the case with your fellow jurors. 
000253
• • 
INSTRUCTION NO. 19 
On retiring to the jury room, select one of your number as a presiding juror, who 
will preside over your deliberations. 
An appropriate form of verdict will be submitted to you with any instructions. 
Follow the directions on the verdict form, and answer all of the questions required of you 
by the instructions on the verdict form. 
A verdict may be reached by three-fourths of your number, or nine of you. As 
soon as nine or more of you shall have agreed upon each of the required questions in 
the verdict, you should fill it out as instructed, and have it signed. It is not necessary 
that the same nine agree on each question. If your verdict is unanimous, your presiding 
juror alone will sign it; but if nine or more, but less than the entire jury, agree, then those 
so agreeing will sign the verdict. 
As soon as you have completed and signed the verdict, you will notify the bailiff, 









IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAFADER, 
Plaintiff, 
v. 
KIMBERLY A. BAUMANN, 
Defendant. 
) 









We, the Jury, for our verdict, answer the question submitted to us as follows: 
QUESTION NO.1: What is the total amount of damage sustained by the plaintiff as a 
result of the accident? 
1. Economic damages, as defined in the Instructions: 
$~,Jr?l~SO 
2. Non~economic dama~es, as defined in the Instructions: 
$/~ ODD. {V 
Total Damages: $ 17 I 78 Z,.5; D , 
:.)f)' , 
000255




Fifth JudiCIal District 
County of TWin ~'811!1 " EiIB!a of Idaho 
JUL 20 2D11 
INSTRUCTION NO. 20 By it V~.#\ 
You have now completed your duties as jurors in this case and are diSCharg~utyclerl< 
with the sincere thanks of this Court. If you took notes during the course of the trial or 
your deliberations, please tear your notes out of your notebook and give them to the 
bailiff. Your notes will be destroyed, and no one, including myself will be allowed to read 
or inspect them. 
The question may arise as to whether you may discuss this case with the 
attorneys or with anyone else. For your guidance, the Court instructs you that whether 
you talk to the attorneys, or to anyone else, is entirely your own decision. It is proper for 
you to discuss this case, if you wish to, but you are not required to do so, and you may 
choose not to discuss the case with anyone at all. If you choose to, you may tell them 
as much or as little as you like, but you should be careful to respect the privacy and 
feelings of your fellow jurors. Remember that they understood their deliberations to be 
confidential. Therefore, you should limit your comments to your own perceptions and 
feelings. If anyone persists in trying to discuss the case over your objection, or becomes 
critical in any way of your service, either before or after any discussion has begun, 
please report it to me. 
000256
Fift~iCial District Court - Twin Falls county. 
Exhibit Summary 
Case: CV-2010-0004794 Page 1 of 1 
Donetta Kafader vs. Kimberly A Baumann 
Sorted by Exhibit Number 
Number Description 
1 #1 (Dr. Hammond Treatment 
Record) 
2 #2 (Dr. Turner Treatment Record) 
3 #4 (Summary of Medical Bills) 











Property Item Number 
file 
Clark, Eric R., 4697 
file 
Clark, Eric R, 4697 
file 
Clark, Eric R., 4697 
file 
Clark, Eric R, 4697 
I D1S!~,;rI~RT 
'F'fffh JI~arcial District 












Fifth.' ·cial District Court - Twin Falls county. 
Exhibit Summary 
Case: CV-2010-0004794 
Donetta Kafader VS. Kimberly A Baumann 
Sorted by Exhibit Number 
Result 
Storage Location 
Property Item Number 
C (Photographs of Vehicles) Admitted file 
Assigned to: Kelly, Michael E., 4351 
DI&TIUCmOOeRT 
Fifth Judicial District 












Fifth Judicial District 
County of Twin FilII., • State of Idaho 
JUL 20 2011 p 
6',00 JA,. 
~ C~~ 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 








Dr. Brad Turner 
Dr. Richard Hammond 
Donetta Kafader 
Defense Witnesses: 













Case CV 10-4794 
July 19 and 20, 2011 
000259
• • DISTRICT COURT Fifth Judicial District County or 'IWIn Fills· State or Idaho 
JUL 20 2011 
-----~~~-------c-.~ 
Deputyc.~ 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR TWIN FALLS COUNTY 
Judge: Randy J. Stoker 
Clerk: Dorothy McMullen 
















Case CV 10-4794 
Court Minutes 
(835) The plaintiff appeared in person and with counsel Eric Clark; the defendant 
appeared in person and with counsel, John Browder, this being the time and place set for 
jury trial in the above entitled action. The prospective jurors were sworn and the Court 
made introductions. The Court began voir dire. (920) Mr. Clark began voir dire. (928) Mr. 
Clark passed the panel for cause. (928) Mr. Browder began voir dire. (957) Mr. Browder 
passed the panel for cause. (951) Peremptory challenges were held and the panel was 
seated and sworn. (954) The jury was admonished and court recessed. 
(1019) Court reconvened. Counsel stipulated that all parties were present and in their 
proper places. The Court read the preliminary instructions to the jury. (1032) Mr. Clark 
presented and opening statement to the jury. (1041) Mr. Browder presented opening 
statement to the jury. (1053) The Court advised the jurors of trial procedure. The jury was 
admonished and excused; 
(106) Court reconvened. Mr. Clark called Kimberly A. Baumann and she was sworn .. Mr. 
Clark examined the witness. (108) Mr. Browder cross-examined the witness. (109) Mr. 
Clark examined the witness on re-direct examination. (109) The plaintiff called Dr. Brad 
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Turner and he was examined. Plaintiff's exhibit #2 (Turner chiropractic records) was 
marked and admitted into evidence. (142) Mr. Browder cross-examined the witness. Mr. 
Browder moved to strike the testimony of Dr. Turner. (156) The jury was removed. Mr. 
Clark responded to the motion. Mr. Browder presented rebuttal argument. (200) Mr. Clark 
provided further response. (204) The Court made findings of fact regarding the exhibit and 
denied the motion to strike. (207) The jury was returned to the courtroom and Mr. Browder 
continued his examination of the witness. (209) Mr. Clark examined the witness on re-
direct examination. The jury asked questions of the witness. The Court read the questions 
to the witness and he responded. Mr. Browder stated his objections for the record. (222) 
The Court invited questions from the jury for the first witness, Kimberly Baumann. Ms. 
Baumann retook the stand and was admonished. The Court asked the jury question. (227) 
The jury was admonished and excused. The Court outlined the objection to Dr. Turner's 
question by the jury and Mr. Browder stated his objection for the record. (229) Mr. Clark 
responded. The Court discussed its ruling on the objection. (230) Court recessed. 
(247) Court reconvened. Mr. Clark called Dr. Richard Hammond and he was sworn. Mr. 
Clark examined the witness. Plaintiff's exhibit #1 (Dr. Hammond's records) was marked for 
identification and admitted into evidence. (314) Mr. Browder cross-examined the witness. 
(343) Mr. Clark examined the witness on re-direct examination. (353) Mr. Browder 
questioned the witness on re-cross examination. (355) The jury asked questions of the 
witness. (400) Mr. Browder asked an additional question of the witness. (401) The jury 
was admonished and excused. (404) Court recessed. 
July 20, 2011 (S2S) Court reconvened. Mr. Clark called Donetta Kafader and she was 
sworn. Mr. Clark examined the witness. Plaintiff's exhibit 4 (billing) was marked for 
identification and admitted into evidence. (90S) Mr. Browder cross-examined the witness. 
(954) The jury was admonished and excused. Mr. Clark addressed the discussion of social 
security benefits. Court recessed. 
(1010) Court reconvened. Mr. Clark examined the witness on re-direct examination. (129) 
Mr. Clark asked additional questions of the witness. (129) Mr. Browder asked additional 
questions ofthe witness. (1030) Mr. Clark asked an additional question. (1031) Plaintiffs 
exhibit 6 (US Life table) was marked and admitted. (1033) The Plaintiff rested. The 
defense offered the video deposition of Dr. Knoebel and the Court read the instruction 
regarding video deposition. (1034) The deposition was played for the jury. Deposition 
marked as Court's exhibit #1 and made a part of the record. (1130) The jury was 
admonished and excused. Court recessed. 
(1136) Court reconvened. Mr. Browder recalled Kimberly Baumann and she was 
admonished that she was still under oath. Mr. Browder examined the witness. Defendant's 
exhibit 3 was marked for identification and admitted photographs of defendant's vehicle 
only at this point. (1146) Mr. Clark cross-examined the witness. (1150) The defendant 
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rested. (1150) Ms. Kafader was called as rebuttal witness and retook the stand. She was 
admonished that she was still under oath. Mr. Clark examined the witness. (1151) Dr. 
Hammond was called and was admonished that he was still under oath. Mr. Clark 
examined the witness. (1223) Mr. Browder cross-examined the witness. (1228) Mr. Clark 
questioned the witness on re-direct examination. (1230) The jury asked questions for the 
witness. (1236) Mr. Clark asked additional questions. Exhibit C will be admitted in its 
entirety. (1238) The jury was admonished and excused. Court recessed. 
(1251) Court reconvened outside the presence of the jury. Court and counsel discussed 
the jury instructions. Counsel agreed to jury instructions. (1255) Court recessed. 
(146) Court reconvened. The Court read the final instructions to the jury. (156) Mr. Clark 
presented closing argument to the jury. (229) Mr. Browder presented closing argument to 
the jury. (302) Mr. Clark presented final argument. (308) The bailiff was sworn and the jury 
was retired for deliberation. 
(440) Court reconvened. Jury advised the jury had reached a verdict. The verdict was read 
finding for the plaintiff in the amount of $17,787.50. The jury was polled. The Court read 
the final instruction to the jury. The jury was excused. (445) Mr. Clark was directed to 
prepare the proposed judgment. Court recessed. 
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• • DISTRICT COURT Fifth Judicial District County of TwIn Falll • State of Idaho 
co Deputy CIer1< 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAFADER, 
Case No.: CV-10-4794 
Plaintiff, 
vs. JUDGMENT 
KIMBERLY A. BAUMANN, Judge Stoker 
Defendant. 
In accordance with the Jury's verdict dated July 20,2011, Judgment according to Rules 
54(a) and 58(a), IRCP, is hereby entered for the Plaintiff Donetta Kafader and against Defendant 
Kimberly Baumann in the amount of SEVENTEEN THOUSAND SEVEN HUNDRED 
EIGHTY-SEVEN DOLLARS AND FIFTY CENTS ($17,787.50). 
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413 West Idaho Street, Suite 100 
P.O. Box 856 
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Eric R. Clark, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
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TWIN FALLS CO. IDAHO 
FILED 
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CLERK 
-----~-i-_OEPUTY 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETIA I. KAFADER, 
Plaintiff, 
VS. 
K.IMBERL Y A. BAUMANN, 
Defendant. 
Case No.: CV·I0-4794 
, NOTICE OF HEARING RE: 
PLAINTIFF'S MOTION FOR 
ADDITUR 
AND IN THE ALTERNATIVE 
FOR A NEW TRIAL 
AND MOTION FOR COSTS 
Judge Stoker 
TO: ABOVE NAMED DEFENDANT AND HER COUNSEL OF RECORD: 
PLEASE TAKE NOTICE that on Monday, September, 11,1011, at 10:00 a.m., or as 
soon thereafter as coWlsel can be heard, the Plaintiff will call up for hearing her motions before 
the Honorable Randy Stoker, District Judge, at the Twin Falls County Courthouse, 427 Shoshone 
Street N., Twin Falls. Idaho. 
NOTICE OF HEARING RE: PLAINTIFF'S MOTION FOR ADDITUR AND IN THE ALTERNATIVE FOR. A 
NEW TRIAL AND MOTION FOR. COSTS - 1 
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DATED this 27th day of July, 2011. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
For the Plaintiff 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 27th day of July, 2011, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
John Browder 
LOPEZ & KELLY, PLLC 
413 West Idaho Street, Suite 100 
P.O. Box8S6 
Boise, ID 83701 
NOTICE OF HEARING RE: PLAINTIFF'S MOTION FOR ADDInJR AND IN THE ALTERNATIVE FOR A 
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ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, AITORNEYS 
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Eagle,Id 83616 
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Fax: (208) 939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
2011 JUl21 AM 2: 28 
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KIMBERLY A. BAUMANN, 
Defendant. 
Case No.: CV-I0-4794 
PLAINTIFF'S MOTION FOR 
ADDITUR 
AND IN THE ALTERNATIVE 
FOR A NEW TRIAL 
Judge Stoker 
COMES NOW the Plaintiff. by and through her counsel of record. hereby moves this 
Court for an order granting an additur according to Rule 59.1, IRCP, or in the alternative. a new 
trial, according to Rule 59(aX5) and (6), IRCP. 
The Plaintiff has filed a memorandum in support of this motion and respectfully re:quests 
oral argument. 
PLAINTIFF'S MOTION FOR ADDITUR AND IN THE ALTERNATIVE FOR A NEW TRIAL· 1 
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RESPECTFULLY SUBMITIED this 27th day of July, 2011. 
CLARK &: ASSOCIATES, ATTORNEYS 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 27th day of July, 2011, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
John J. Browder 
LOPEZ &: KELLY, PLLC 
413 West Idaho Street. Suite 100 
P.O. Box 856 
Boise. ID 83701 
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ERIC R. CLARK, Esq. 
CLARK &. ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
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(208) 830-8084 
Fax: (208) 939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
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BY ___ , __ _ 
CLERK 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO,llili AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAFADER, 
Plaintij[, 
vs. 
Case No.: CV-I0-4794 
PLAINTIFF'S MEMORANDUM 
OF COSTS 
KIMBERLY A. BAUMANN, 
Judge Stoker 
Defendant. 
COMES NOW the Plaintiff, by and through her attorney of record, and files this 
Memorandum of Costs acco~rding to Rule 54(d)(1), and Rule 54(d)(S) IRCP. 
1. Prevailing party. As the Court found, after reviewing the verdict fonn on July 20, 
2011, the PlaintiffDonett8 Kafader was the prevailing party in this action. 
2. Costs as a maUer of right The following costs were reasonably incurred, were 
incurred in good faith, and were incurred in the normal pursuit of the Plaintiff's claims or in 
response to the affirmative defenses raised by the Defendant in this action. 
Filing fee: 
Service of Process fee: 
88.00 
45.00 
PLAINTIFF'S MEMORANDUM OF COSTS - 1 
000269
7/27/2011 2:22 PM FROM: ~39-7136 CLARK ~SSOCIATES, ATTORNEYS AT LAW TO:~7364155 
Expert Witness Fees: Dr. Richard Hammond 
Dr. Brad Turner 
Copy Costs: Trial exhibits 
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3. Discretionary Costs. The following costs were necessary and exceptional costs 
reasonably incurred, and should in the interest of justice be assessed against the Defendant. 
Attorney fees to attend video 800.00 
deposition of Dr. Knoebel: 
Travel from Eagle to Hailey, (314 total miles at 9420 
Idaho and back for Knoebel's 30 cents per mile) 
deposition: 
Charge for copy of videotape 61.22 
of Dr. Knoebel's deposition: 
Cost for medical records: Dr. Turner 42.00 
Total: 5936.20 
CONCLUSION 
The Plaintiff respectfully requests the Court GRANT this motion for Costs in its entirety, 
to award Plaintiff FOUR THOUSAND SIX HUNDRED THIRTY -SEVEN DOLLARS AND 
FIFTY-FIVE CENTS ($4,637.55) in total costs, and to add those costs to the existing judgment 
RESPECTFULLY SUBMITTED this 27th day of July, 2011. 
S, ATIORNEYS 
PLAINTIFF'S MEMORANDUM OF COSTS - 2 
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VERIFICATION 
Counsel for the Plaintiff has personal knowledge of the costs incurred by the Plain.tiff 
pursuing this case. To the best ofCounse)'s knowledge and belief, the costs listed above are 
correct and the costs claimed are in compliance with Rule 54, IRCP. 
CLARK &. ASSOCIATES, ATIORNEYS 
SUBSCRIBED AND SWORN to before me this 2tl' day of July, 2011. 
JAMlEBOX 
NOTARY PUBLIC 
STATE OF IDAHO 
CERTmCATE OF SERVICE 
I HEREBY CERTIFY that on the 27th day of July, 2011, [served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
John Browder 
LOPEZ &. KELLY, PLLC 
413 West Idaho Street, Suite 100 
P.O. Box 856 
Boise, ID 83701 
PLAINTIFF'S MEMORANDUM OF COSTS - 3 
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ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
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(208) 830-8084 
Fax: (208) 939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
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r:tJ ClERK-
------.:~~-OEPUTY 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAFADER, 
Plaintiff, 
vs. 
KIMBERLY A. BAUMANN, 
Defendant. 
Case No.: CV-IO-4794 
MEMORANDUM IN SUPPORT OF 
PLAINTIFF'S MOTION FOR 
ADDITUR 
AND IN THE ALTERNATIVE 
FOR A NEW TRIAL 
Judge Stoker 
COMES NOW the Plaintiff, by and through her counsel of record, hereby moves this 
Court for an order granting an additur according to Rule 59.1, IRCP, or in the alternative, a new 
trial according to Rule 59(aX5) and (6), IRCP. 
INTRODUCTION 
This case was tried before a jury on July 19 and 20, 2011. The Plaintiff, the Defendant, 
Dr. Hammond, and Dr. Turner testified in person. The Defendant presented Dr. Knoebel's 
testimony through video recording. 
J\.1EMORANDUM IN" SUPPORT OF PLAINTIFF'S MOTION FOR ADDITUR AND IN THE ALTERNATIVE 
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ARGUMENT 
Obviously Donetta Kafader, although she was awarded a portion of her requested 
medical bills and $15,000.00 for pain and suffering, was disappointed with the verdict. Donetta 
believed that the great weight of the evidence presented through Dr. Hammond and Dr. Turner 
proved Donetta sustained a permanent and painful cervical injury on October 20, 2008. 
Considering that Donetta established her life expectancy was 26.4 years, the amount awarded for 
pain and suffering was inadequate. 
Donetta established through credible medical and chiropractic testimony that she 
sustained a permanent and painful cervical injury. Dr. Hammond, an experienced neurologist, , 
testified that Donetta's injuries were consistent with the type and severity of the collision, and 
further, that despite Dr. Knoebel's opinions to the contrary, a person can suffer a serious and 
permanent cervical injury where the impact is 10-15 miles per hour. 
Additionally, Dr. Hammond testified that it was a "medical impossibility" for Donetta to 
display involuntary soft tissue tension and spasms in her neck area, which both he and Dr. Turner 
had observed and documented during their treatment, but not in April 2011 when Dr. Knoebel 
conducted his defense evaluation. 
Donetta also presented compelling evidence that the Defendant's sole expert witness, Dr. 
Knoebel, was biased towards defendants, that he at best conducted a minimal review of 
Donetta's medical records, and that the expert's opinions were based on outdated and suspect 
medical studies. While Dr. Knoebel testified that Donetta's injuries should have resolved 
completely after only 8 weeks, the jury obviously did not believe this evidence as it awarded 
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR ADDITUR AND IN THE ALTERNATIVE 
FOR A NEW TRIAL - 2 
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substantially more compensation for medical care than Donetta required during the eight weeks 
following the collision on October 20, 2008. 
Moreover, the jury believed that Donetta was credible and was hurt because it awarded 
$15,000.00 for general damages. 
STANDARDS FOR A NEW TRIAL 
Donetta believes she is entitled to a new trial according to Rule 59(a)(5) and (6),IRCP. 
Rule 59( a). New trial- Amendment of judgment - Grounds. 
A new t:Iial may be granted to all or any of the parties and on all 
or part of the issues in an action for any ofthe following reasons: 
* * * 
5. Excessive damages or inadequate damages, appearing to have been 
given under the influence of passion or prejudice. 
6. Insufficiency of the evidence to justify the verdict or other 
decision, or that it is against the law. 
First, whether to grant or deny a motion for new trial is discretionary. "Whether the trial 
court was correct in granting a new trial or in the alternative an additur is reviewed under an 
abuse of discretion standard." Collins v. Jones, 131 Idaho 556, 558, 961 P.2d 647,649 (19980, 
citing Pratton v. Gage, 122 Idaho 848, 850, 840 P.2d 392, 394 (1992). 
Second, when considering a motion brought under Rule 59( a) sections 5 and 6, the Court 
applies two similar, yet distinct standards. 
"There is a qualitative difference between a trial judge's role in deciding whether a 
new trial is justified based on the insufficiency of the evidence under Rule 
59(a)(6), and whether a new trial is justified based on the amount of the jury's 
award of damages under Rule 59(a)(5)." QUickv. Crane, 111 Idaho 759, 768, 727 
P.2d 1187, 1196 (1986). As mentioned above,a new trial can be granted under 
Rule 59(a)(5) on the ground of "inadequate damages, appearing to have been 
given under the influence of passion or prejudice." A new trial can be granted 
under Rule 59(a)(6) based upon the "[i]nsufficiency of the evidence to justify the 
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR ADDITUR AND IN THE ALTERNATIVE 
FOR A NEW TRIAL - 3 
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verdict" The trial court's analysis under the two rules is different Under Rule 
59( a)( 5) , the trial court "must weigh the evidence and then compare the jury's 
award to what he would have given had there been no jury. If the disparity is so 
great that it appears to the trial court that the award was given under the influence 
of passion or prejudice, the verdict ought not stand." Dinneen, 100 Idaho at 625, 
603 P.2d at 580 (emphasis in original). Under Rule 59(a)(6) , the trial judge must 
"weigh the evidence and determine (l) whether the verdict is against his or her 
view of the clear weight of the evidence; and (2) whether a new trial would 
produce a different result." Schwan's Sales Enterprises, Inc. v. Idaho 
Transportation Dept., 142 Idaho 826, 833, 136 P.3d 297,304 (2006) . 
Teton Springs v. V.R. investments, 145 Idaho 716, 718-19, 184 P.3d 841,843-44 (2008). 
The Court Should Grant A New Trial According To Rule 59(a)(5) 
"When the trial court believes that the jury award was based on substantial and competent 
evidence, but the damage award was based on passion and prejudice, a new trial or additur is 
appropriately granted under I.R.C.P. 59(aX5)." Collins v. Jones, 131 Id3ho 556, 558,961 P.2d 
647,649 (1998), citing Sanchez v. Galey, 112 Idaho 609, 615, 733 P.2d 1234, 1240 (1986). 
Collins v. Jones is factually similar to this case. The trial court granted an additur of 
approximately 200% of the jury's award, and in the alternative ordered a new trial, which the 
Defendant appealed. The Supreme Court upheld the District Court and ruled the Defendant's 
appeal was frivolous. 
In Collins, the Supreme Court directed District Courts to consider the "disparity" 
between the jury's award and the amount the Trial Co.urt would have awarded, after weighing 
the evidence and giving due regard to the credibility of the witnesses, and to apply the Court's 
sense of ''fairness and justice. " 
When determining if the jury award was proper, the trial court is not to merely 
substitute its opmion for that of the jury, but is to look to the disparity and 
determine if the disparity shocks the conscience of the court. Id. This standard is 
subjective, based on the trial court's belief t~at the amount of the award was 
inadequate or excessive. 
:MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR ADDITUR AND IN THE ALTERNATIVE 
FOR A NEW TRIAL - 4 
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How substantial the disparity must be differs with each factual context and with 
the trial judge's sense offairness and justice. Quick v. Crane, 111 Idaho 759, 769, 
727 P.2d 1187, 1197 (1986). It is the trial court's duty to weigh the evidence and 
make an assessment ofthe credibility and weight of that evidence. Id. at 768-69, 
727 P.2d at 1196-97 (quoting Dinneen v. Finch, 100 Idaho 620, 624-25, 603 P.2d 
575, 579-80 (1979». If in the trial judge's determination his or her award differs 
so substantially from the jury's award that the difference can only be explained 
because of unjust behavior, a new trial or additur should be granted. Id. at 769, 
727 P.2d at 1197. 
Collins v. Jones, 131 Idaho 556, 558, 961 P.2d 647, 649 (1998), citing Pratton v. Gage, 122 
Idaho at 852, 840 P.2d at 396. 
The District Court found that the jury's verdict for Collins ofless than half of what the 
Judge would have awarded, after weighing the evidence and assessing the credibility of the 
witnesses, established the requisite "shock" to support the Court's grant of a motion for new 
trial. "The district court determined that since the total amount the jury awarded was less than 
half of what he would have awarded, the award shocked the conscience of the court." Collins v. 
Jones, 131 Idaho 556,559,961 P.2d 647, 650 (1998) (Emphasis added). 
In this case Donetta presented substantial and competent evidence to support a jury 
rmding of causation and permanent injury. However, the damages award of a mere $15,000.00 
when Donetta had proved a permanent cervical injury and a life expectancy of over a quarter ofa 
century is insufficient and inadequate at best. Donetta therefore requests the Court either grant 
her motion for an additur'and enter judgment for the amount the Court would have awarded after 
considering and weighing the evidence, or in the alternative to grant her motion for new trail. 
The Court Should Grant A New Trial According To Rule 59(aX6) 
As cited above in Teton Springs v. V.R. investments, 145 Idaho 716, 718-19,184 P.3d 
841, 843-44 (2008), the analysis is slightly different under Rule 59(a)(6). However, Donetta 
argues there is a basis to grant her motion for additur or new trial under this section as well. 
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR ADDITUR AND IN THE ALTERNATIVE 
FOR A NEW TRIAL - 5 
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While an "insufficiency" of the evidence standard would appear to address the situation 
were the monetary award was excessive, the same standard applies to a motion for new trial 
when there is insufficient evidence to support a meager verdict. The Court therefore can grant an 
additur or new trial when the Court believes the "clear weight of the evidence" supports a greater 
verdict amount than the jury awarded. 
As in the section 5 analysis, the Court is allowed to weigh the evidence and evaluate the 
credibility of the witnesses under a Rule 59(a)(6) analysis and to decide what the Court would 
have awarded in damages. The distinction from the section 5 analysis is the Court's focus on the 
jury's conduct. In the section 5 realm, the analysis is on what the sittingjury did. Conversely, 
the Court must determine when considering a motion brought under section 6 whether it is likely 
a second jury could reach a different verdict. In the section 6 analysis, the Court must consider 
whether at least 9 new jUIiors, presented with the same evidence, the outcome would likely be 
different. 
While this standard appears to require the Court to speculate, in reality the analysis 
assumes the Court has sufficient knowledge, experience, and insight to consider whether a 
second jury could render a different verdict. In other words, the Court can rely on its instincts. 
If the Court believed the award should have been substantially greater, therefore establishing 
these 9 jurors acted unreasonably under the circumstances, the Court can conclude by 
application of reason that another 9 jurors acting similarly is unlikely. 
CONCLUSION 
Based on the foregoing arguments and the applicable law, Donetta Kafader requests that 
the Court GRANT her motion or additur, or in the alternative, grant her a new trial. 
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR ADDITUR AND IN THE ALTERNATIVE 
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RESPECTFULLY SUBMITfED this 27th day of July, 2011. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 27th day of July, 2011, I served the foregoing, by 
having a true, and complete copy delivered via facsimile transmission to: 
John J. Browder 
LOPEZ & KELLY, PLLC 
413 West Idaho Street, Suite 100 
P.O. Box 856 
Boise, ill 83701 
Eric R. Clark 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONEITA 1. KAFADER, 
Plaintiff, 
VS. 
KIMBERl-Y A. BAUMANN, 
Defendant. 
Case No. CV 10·4794 
DEFENDANT'S MEMORANDUM OF 
COSTS 
COMES NOW Defendant Kimberly A. ,Baumann, by and through her counsel of record, 
Lopez & Kelly PLLC and pursuant to Idaho Rule Civil Procedure 54( d)(5), submit her Memorandum 
of Costs. 
Set forth below are the costs to which the prevailing party. Kimberly A. Baumann. is entitled 
as a matter of right pursuant to Idaho Rule of Civil Procedure 54(d)(1)(c), and entitled as to 
discretionary costs pursuant to I.R.C.P. 54( d)( 1 )(D). To the best of Defendant's knowledge, as we:ll 
as undersigned counsel, the costs set forth below ar~ correct and claimed in complianc~ 'with Idaho 
Rules of Civil Procedure 54(d)(1) AND 54(d)(5). This Memorandum is supported by the Affidavit 
of Counsel. 
. DEFENDANT'S MEMORANDUM OF COSTS-l 
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A. Costs as a Matter of Right: 
1. Court Filing Fees and Service Fees: $58.00 
2. Deposition Costs: 
A. Cost for certified copy of transcript of deposition of Donetta Kafader $375.18 
B. Cost for certified copy of transcript of deposition of 
Dr. Richard Knoebel 
3. Expert Witness Fees: 
A. Dr. Richard Knoebel 
4. Trial Preparation:· 
A. Exhibit Cost 
TOTAL COSTSAS A MATTER OF RIGHT: 
"'TOTAL COSTS AS A :MATI'ER OF RIGHT POST JUNE 30, 2011: 
B. Discretionary Costs: 
1. Additional Expert Witness Fees: 
A. Dr. Richard Knoebel 
2. Deposition Costs: 
A. Videographer Cost for Dr. Knoebel deposition 
3. Photography Expenses: 
A. . Color photographs 
4; Photocopy Expenses: 
A. Medical Records 
5. Travel Expenses: 
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A. Attorney Travel $737.84* 
TOTAL DISCRETIONARY COSTS REQUESTED: $2,889.77 
*TOTAL DISCRETIONARY COSTS REQUESTED POST JUNE 30, 2011: $2,823.77 
TOTAL COSTS: 
TOTAL COSTS POST JUNE 30,2011: 
DATED this --2 day of August. 2011. 
LOPEZ & KELLY. PLLC 
lly,OftheFinn 
'Attorneys for Defendant 
$5,787.05 
$5,287.87 
CERTDlCATE OF SERVICE 
I HEREBY CERTIFY that on this ~ day of August, 20 II, I served a true and correct copy 
of the foregOing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 
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413 W. Idaho Street Suite 100 
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Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
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IN THE DISTRICT COURT OF THE FIFTH ruDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FAlLS 
DONETT A I. KAFADER, 
Plaintiff, 
vs; 
Case No. CV 10-4794 
DEFENDANT'S MEMORANDUM IN 
SUPPORT OF DEFENDANT'S 
MEMORANDUM OF COSTS 
KlMBERLY A. BAUMANN, 
Defendant. 
COMES NOW Defendant Kimberly A. Baumann, by and through her counsel of record, 
Lopez & Kelly, PILe, and hereby submits her Memorandum in Support of Memorandum of Costs. 
This Memorandum is supported by the contemporaneously filed Affidavit of Counsel. 
J. 
INTRODUCTION 
On October 7,2010, the Summons and Complaint were filed in the above-captioned matter. 
On or about October 10,2010, Defendant Kimberly Baumann was served. A Notice of Appearance . , 
was filed on Ms. Baumann·s behalf on October 18, 2010 and an Answer was filed on October 22,' .. 
DEFENDANT'S MEMORANDUM IN SUPPORT OF DEFENDANT'S MEMORANDUM OF COSTS-l 
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2010. 
On Iune 30, 2011. an Offer of Judgment was served on Plaintiff's counsel pursuant to 
lR.C.P. 68 in the amoWlt of $25,000.00. A copy of the Offer of Judgment and the accompanying 
cover letter are attached to the Affidavit of Counsel as Exhibit A. Within fourteen (14) days of the 
service of the Offer of Judgment. there was no acceptance of the Offer nor any commWlication from 
Plaintiff s counsel to defense counsel regarding said Offer of Judgment. 1 
On July 19, 2011, the trial in this matter commenced and on the following day the jury 
rendered a verdict in the amount of $17,787.50. Judgment was subsequently entered by the Court, 
on July 25, 2011. 
n. 
ARGUMENT 
DEFENDANT IS PREVAILING PARTY IN THIS MATTER 
In Pertinent part, Idaho Rule of Civil Procedure 54(d)(1) states as follows: 
Rule 54( d)(1). Costs - Items allowed. 
(A) Parties Entitled to Costs. Except when otherwise 
limited by these rules, costs shall be allowed as a 
matter of right to the prevailing party or parties, unless 
otherwise ordered by the court. 
(B) Prevailing Party. In determining which party to an 
action is a prevailing party and entitled to costs, the 
trial court shall in its sound discretion consider the 
final judgment orreswtofthe action 'in relation to the 
relief sought by the respective parties. The trial court 
in its sound discretion may determine that a party to 
1 Pursuant to Idaho Code § 12-301, Plaintiff served a written Offer of Settlement for 
$100,000.00 on the Defendant on or about June 14,2011. Contrary to that Code provision. 
Pl~ntiff also filed the Offer of Settlement with the Court. 
DEFENDANT'S MEMORANDUM IN SUPPORT OF DEFENDANT'S MEMORANDUM OF COSTS-2 
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an action prevailed in part and did not prevail in part, 
and upon so finding may apportion the costs between 
and among the parties in a fair and equitable manner 
after considering all of the issues and claims involved 
in the action and the resultant judgment or judgments 
obtained. 
Rule 54(d)(1) clearly sets forth that the prevailing party in a matter is entitled to recover its 
costs. Those costs potentially recoverable are reflected in Rule 54(d)(1)(C) and (d)(I)(D). 
Nevertheless, a Rule 54(d)(1) prevailing party determination requires additional analysis 
when I.R.C.P. 68 is implicated. A party who has made an offer of judgment under Rule 68'is entitled 
to recover its costs, as allowable under Rule 54( d)( 1), incurred after the making of the offer, if the 
Judgment finally obtained by the offeree is not more favorable than the offer. See, Mountain 
Restaruant Corp. v. ParkCenter Mall Assoc. 122 Idaho 261, 833 ·P.2d 119 (Idaho App. 1992). 
In pertinent part IR.C.P, 68 states: 
Rule 68. Offer of Judgment. _ 
(b) In cases involving c1aims for monetary damages. any 
costs under Rule 54( d)( 1) awarded against the offeree 
must be based upon a comparison of the offer and the 
"adjusted award." The adjusted award is defmed as 
(1) the verdict in addition to (2) the offeree's costs 
under Rule 54(d)(1) incurred before service of the 
offer of jndgment and (3) any attorney fees under rule 
54(e)(1) incurred before service of the offer of 
judgment. 
If the adjusted award obtained by the offeree is less 
than the offer, then: 
(i) the offeree must pay those costs of the 
offeror as allowed under rule 54(d)(1), 
incurred after the making of the offer; 
(li) the offeror must pay those costs of the 
offeree, as allowed under Rule 
54(d)(1), incurred before the making 
of the offer; and 
(iii) the offeror shall not be liable for costs 
DEFENDANT'S MEMORANDUM IN SUPPORT OF DEFENDANT'S MEMORANDUM OF COSTS-3 
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and attorney fees awardable . under 
Rules 54(d)(1} and 54(e)(1) of the 
offeree incurred after the making of 
the offer. 
After a comparison of the offer and the adjusted award, in appropriate 
cases, the district court shall order an amount which either the offeror 
or the offeree must ultimately pay separate and apart from the amount 
owed under the verdict. A total judgment shall be entered taking into 
account both the verdict and the involved costs.:1-
In analyzing the «adjusted award" in this matter, it is clear that the Offer of Judgment of 
$25,000.00 made on June 30,2011 exceeds the $17,787.50 verdict entered on July 25,2011 and the 
Plaintiff's purported costs that would have been incurred prior to June 30, 2011. A.ssuming 
Plaintiff' sMemorandum of Cost filed with the Court on or about Ju1y 27,2011 is accurate, the onI y 
costs incuned prior to June 30,2011 are Plaintiff's filing fees of $88.00, a service fee of $45.00 and 
potentially the cost of the deposition transcript of the Plaintiff totaling $187.27.3 Those costs would 
only total, $133.00 or $320.27 if the deposition cost is included. Either figure plus the $17,787.50 
verdict still does not exceed the $25,000.00 Offer of Judgment. 
In applying the provisions of Rule 68 where the adjusted award obtained is less than the offer, 
the offeree must pay the cost of the offerer after the making of the offer and the offerer must pay 
those costs of the offeree incurred before the making of the offer. In this case, the cost of the offeree 
occurred before the making of the Offer of Judgment is either $133.00 or $320.27. As reflected in 
Defendant's Memorandum of Costs, Defendant's costs as a matter of right incurred total $2,889.77 
2 As noted, Rule 68 makes reference to attorney fees applicable under Rule 54(e)(1). A 
review of Rule 54(e)(l) clearly reflects that no attorney fees are at issue in this matter as there is 
no statute under which attorney fees should be awarded, nor is this a cohtract matter. Further. 
there is no evidence one way or the other that this case was brought or defe~ded frivolously, 
unreasonably or without foundation. 
3 Defendant is unsure at this time whether the costs incurred for the deposition transcript 
was incurred before June 30, 2011 by the Plaintiff as no Affidavit of Counsel with the supporting 
invoice for the deposition transcript accompanied Plaintiff's July 27. 2011 Memorandum of 
Costs. 
DEFENDANT'S MEMORANDUM IN SUPPORT OF DBFENDAN1" S MEMORANDUM OF COSTS-4 
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. 10 post June 30, 2011) and her discretionary costs incurred total $2,889.77 (2,823.77 post 
~ 30, 2011). 
In fruther applying the provisions of Rule 68, Plaintiff is then responsible for reimbursing 
Defendant her costs as determined by the Court less either $320.27 or $133.00. 
IlL 
CONCLUSION 
Based on the foregoing, Defendant respectfully requests that the Court award her allowable 
costs. ~ubsequentto the calculation of the "adjusted award." 
DATED this ,... day of August, 2011. 
LOPEZ & KELLY, PILe 
elly, Of the Firm 
Atto~eys for Defendant 
CERTIFICATE OF SERVICE 
. ".-
I HEREBY CERTIFY that on this _)_dayof August, 2011,Iserveda true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
below; addressed as follows: 
Eric R. Clark 
Clark & AsSOCiates, Attorneys 
P.O. Box 2504 
Eagle, 10 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 
Michael E. 
o U.S. Mail 
Q Hand-Delivered 
o Overnight mail 
~ Facsimile 
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Michael E. Kelly. ISB #4351 
John J. Browder, ISB #!7531 
LOPEZ & KELLY, PILe 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7000.010\Affin Supp of Costs Memo.wpd 
Attorneys for Defendant 
2083424344 
DlS.T COURT 
TWIN fALLS CO. IDAHO 
fiLED 
2011 AUG -5 PH 2: 15 
By _____ .. CLERK 
____ ii ____ DEPUTY 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF TIIE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAFADER, 
Plaintiff, 
vs. 
. Case No. CV,104794 
AFFIDAVIT OF COUNSEL IN 
SUPPORT OF DEFENDANT'S 
MEMORANDUM OF COSTS 
KIMBERLY A. BAUMANN, 
Defendant. 
STATE OF IDAHO ) 
:ss 
County of Ada ) 
I, Michael E. Kelly, being first sworn, do hereby depose and state as follows: 
1. That I am a member of the firm Lopez & Kelly, PLLC, and one of the attorneys 
repreSenting Defendant Kimberly A. Baumann in the above-caption.ed lawsuit. As such, I am familiar 
with the facts and circumstances of this case and make this affidavit based upon my own personal 
knowledge; 
2. That attached hereto as Exhibit A is a true and correct copy of Defendants' Offer of' 
Judg~ment.and accompanying cover letter to Plaintiff's counsel~ 
3. That attached hereto as Exhibit B is a true and correct copy of the court reporter invoice 
for a :certified copy of the deposition transcript of Plaintiff Donetta Kafader. totaling $315.18; 
4. That attached hereto as Exhibit C is a copy of the court,reporter invoice for a certi.:fied 
~A VIT OF COUNSEL IN SUPPORT OF D~NDANT'S MEMORANDUM OF COSTS-l 
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• • 
copy of the deposition transcript of Richard A. Knoebel, M.D. totaling $384.00; 
5. That attache.d hereto as Exhibit D is a copy of the payment for expert fees of Richard A. 
Knoebel, MD. totaling $2,500.00; 
6. That attached hereto as Exhibit E is a copy of the Videographer's invoice for a taking 
the video trial deposition of Richard A. Knoebel, M.D. totaling $788.43; 
7. That your affiant's law firm :has incurred discretionary costs for photocopying of 
pleadings, deposition exhibits, and medical records totaling $943.60. Of the aforementioned amount, 
$66.00 is attributed to the reproduction of photographs of the prepared for use as potential exhibits. Of 
the aforementioned amount, $80.10 is attributed to trial exhibit costs; 
8. That your affiant's law firm bas incurred discretionary costs for out of town travel. 
totaling $737.84. 
FURTHERYOURAFFIANTSAITHN_A_U_G....,~I:..-!...._~-+_. _______ _ 
i\"~CY S/I..;".... ~ ~ 
.. " .. '.". Michael E. Ke 
Y 
,,~~ AND SWORN to before me a notary publh: this ~ day of August, 2011. 
~ "(faue) ./ Notary Public 
~ Residing at:-..:::l~~~&...~!.!?t-,...-:-___ _ 
~ OJ: ID;;'O .,',.... My Commission Expires:--I,,J..........I.,IoI.......I..lII'-___ _ .,.,,,,, .... , .. 
CERTIFICA-TE OF SERVICE 
I HEREBY CERTIFY that on this·i-. day of August, 2011, I served a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
belqw, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
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THOMAS H~LOPEZ 
MICHAEL E. KElLY 
LOu PICCIONl 
JOHNJ. BROWDER 
NATHAN S. OHLER 
Eric Clark 
Clark & Associates 
P.O. Box 2504 
Eagle, ID 83616 
• 
LoPEZ & KELLY PLLC 
A'ITORNEYS AT LAW 
~ WrrHATIORNBYS LIcIDmm IN IDAHO 
OREOON. mWYORK & ARIzoNA 
June 30, 2011 
Re: Kajader 'Y. Baumann 
Insured: ! Ryan & Kimberly Baumann 
1024195 Claim No.: 
DOL: 10/20/08 
Our File No.: 7000.010 
Dear Mr. Clark: 
• 
413 WEST IDAHOSTRl!ET 
SUITE! 100 
PosTOFFICB Box 856 
BOISE, IDAHO &3701 
'l"ELEPHONE (208) 342-4300 
FACSIMllE (lOB) 342-4344 
www.idahodefense.com 
Vw Facsimile 
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Michael E. Kelly. ISB #4351 
John J. Browder. ISB #7531 
LOPEZ & KELLY, PILC 
413 W. Idaho Street Suite 100 
Post Office B,ox 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7(:OO.OlO\Offer of Judgment. wpd 
Attorneys for Defendant 
• 
IN THE DISTRlCf COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FAILS 
DO NETTA I. KAFADER, Case No. CV 10-4794 
Plaintiff, OFFER OF JUDGMENT 
VS. 
KIMBERLY A. BAUMAl'lN, 
Defendant. . 
TO: PLAINTIFF Donetta Kafader and her Attorney of Record; 
Pursuant to Rule 68 of the Idaho Rules of Civil Procedure, Defendant Kimberly A. 
Baumann, by and through her attorneys of record, Lopez & Kelly, PLLC, heTyby offers to allow 
judgment to be taken against Kimberly A. Baumann in the amount of Twenty-five Thousand 
Dollars and No Cents ($25.000.00). The amount set forth herein includes any and all liens and 
subrogation interests, relating in any way to the claim, attorney fees allowable by ~ontract or law 
and costs incurred to date. This Offer of Judgment is made for the purpose specified in Rule 68 
and is not to be construed as an admission that said Defendants are liable in this action or that the 
OFFER OF ruDGMENT-l 
p.5 
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Plaintiff has suffered any damage. 
DATED this 30 day of June, 2011. 




CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 3D day of June, 2011. 1 served a true and corr~t 
c6pyofthe foregoing by delivering the same to each of the following individuals, by the method 
indicated below, addressed as follows: . 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 
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FED 10. NO, 82-0298125 
"Excellence in Court Reporting Since 1970" MM 
Billed to: 
John J. Browder 
Lopez & Kelly 
413 W. Idaho, Ste. 100 
P.O. Box 856 
Boise, ID 83701-0856 
Billed: 515/2011 
REC'EIVED 
MAY 06 2011 
L&KPLLC 
Job #- (2729884) Invoice # 3821385 Claim # 
Case: Kafader v. Baumann 
,Witness: Donetta I. Kafader 
Date: 4/2712011 12:55:00 PM 
Charges: 
Transcript Fee for 0&1 Copy 
Attendance Fee - One-Half Day 
Exhibits,Attached to Transcript 
Color Exhibits 
6% sales tax o 
.-.:::=::::~,~-' ---
$3.75 76 $285.00 
$65.00 1 $65.00 
$0.25 47 '$11.75 
$t.OO 12' $12.00, 
$1.43 1 ' $1.43 
Sub Total $375.18 
Balance Due $375.18 " 
Payments' ~. 0 
IX-f(} l'> Cs-~ 
~CCO,DI 0 
We appreciate your business/ 
(Return this section with check) 
SOUTI-IERN OFFICE 
421 W. Franklin Street 
P.O. Box 2636 Boise. ID 83701-2636 













816 E. Shennan A\1e, Ste. 7 
, . Coeurd'Aiene. ID 83814-4921 . 
208-765-1700 208·765-8097 (fax) , 
i -800-879-110P .. 
email csmith@mmcourtcom 
Remit Paymel1t f 1 
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M & M COURT REPORTING SERVICE, INC. 
FED 10. NO. 82-0298125 MM "Excellen,ce .in Court Reporting Since 1970" 
Billed to: 
John J. Browder 
Lopez & Kelly 
413 W. Idaho, Ste. 100 




JUl , 8 2011 
L & KPLLC 
.Job # (2804684). Invoice # 3911685 ClaIm # 
Case: 
Witness: 
kafader v. Baumann 
Richard T. Knoebel, MD 
7/1 ~/2011 2:00:00 PM Date: 
Charges: 
Transcript Fee 0&1 Expert 2-0ay 
No -Exhiblts Marked 
Signature waived 
Attendance Fee - One-Half Day 
GIL Account: 
Billable: Yes 
LK Fi.le #: 
Approved by: 













We appreciate your businessl 
(Return this section with check) 
SOUTHERN OFFICE . 
421 W. Franklin Street 
P.O. Box 2636 Boise, ID 83701-2636 
208-345-9611 208-345-8800 (fax) 
1-800-234-9611 
email Ql-and-m@qwestoffiee.net 










816 E. Shennan Ave, Ste. 7 
Coeur d'Alene, ID 83814-4921 
208-765-1700 208-765.8097 (fax) 
1-800-879~1700 
emai1 
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L~ a KELLY. PLlC (OPERATING ACCOUNT-
> PATE" .: Jul 13/2011 
ciQi I : 14824 
AMoUNT: $2,500.00 
. ~bNT: GlmERAL - 1 
~AiD TO: Richard Knoebel, 'M.D. 
Medical Evaluators, Inc. 




.. iiial Deposi tion Fee - Kafader v. Baumann 
2083424344 • 




LOPEZ & KELLY, PLLC 
OPERATING ACCOUNT 
P.O.80X856 
BOISE, 10 83101-OSS6 
1208) 342-4300 
IDAHO INDEPENDENT IlANK 
317 NORTH 9N STREET 







!~ TWO Thousand Five Hundred ****+***********************************~** 00/100 
Richard Knoebel, M.D. 
Medical Evaluators: Inc. 
P.O. Box 2920 
Hai,ley,' ID 83333 
Jul 13/2011,. $2,50'0,.'00, 
DATE ' AIlrtOlJl'iIT 
'VOID AFTER 90 DAYS' 
/'r 
.;." o"f~ 
"'to;, • .: 
Trial Depo sit ion Fee - Kaf ader v. Ba umann ____ --'''='''=''"==~::±::=t==__ __ --'''IP'- '\, ~~c~ 
M> 
~.: 
\:.-: LOffll!it KELLY. PLLC I OpeRATI~G ACCOUNT 
: Jul 13/2011 
# : 14824 
: $2,500.00 
: GeNERAL - 1 
Tal Richard Knoebel, M.D. 
Deposition Fee - Kafade~ v. 
7000 - American Commerce 
7000010 
Michael E. Kelly 
Road 
f 
~~~,aer v. Bauma~ 
Baumann 
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John Glenn Hall Company 
LItigation '"fechnology 000'1554'5 . 
PO Box 2683 Invoice 
Boise ID 83701-2683 
7/13/11 
(208) 345-4120 voice >(208) 345-5829 fax • WWW·i9hco.com , ~. ~= G E , V E I) 
Federal Tax 10: 92-6007976 • Form W-g a1 www.J9hcQ.comlformW9.pd( 
John J. Browder 
Lop.z & ~elly 
PO Box 856 
JUL 2 § 20ft 
L&KPLLC 
Boise, ID 83701-6856 
Description 
1.00 First hour depositkm video of Richard Knoebel MD 07/13/11 
5.07 Hours transit 8oise"Hailey-Boise 
294 Miles transit Boise-Hailey-Boise 
Subtotal 















s:: :.J -e •. -, 
For euslome~ oulside of Idaho this document may arrive by us Mall and by fax. Please report errrors and omis ions right ?N(8y. Thanks. , . 
Sale; Browder, John J.; Case: Kafader vs. Baumann; Witness: 
Richard Knoebel MD; Vldeo'grapher: John G. Hall.jgh " 
Ship Via: Picked Up 
Your Order II: KnoebelMD 
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Michael E. Kelly, ISB #4351 
John J. Browder, ISB #7531 
LoPEZ & KErL Y, PILC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7000.010\Motion to Disallow Costs.NOH.wpd 
Attorneys for Defendant 
. ~fJISTRfCT COURT 
TWIN FAllS CO fDAHO 
rILED' 
2011 AUG -9 PH f: 58 
BY_ 
------~--~ .. "--CITRif 
----?£-L.--OfPUTY 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTAI. KAFADER, Case No. CV 10-4794 
Plaintiff. NOTICE OF HEARING 
vs. 
KIMBERLY A. BAUMANN. 
Defendant. 
TO: PLAINTIFF AND HER ATTORNEYS OF RECORD: 
YOU WILL PLEASE TAKE NOnCE that Defendant will call on for hearing her Motion 
to Disallow Costs on Monday, September 12,2011, at the hour of 10:00 am., or as soon thereafter 
as counsel may be heard, before the Honorable Randy J. Stoker, Twin Falls County Courthouse, 
Twin Falls, Idaho. 
DATED this --=:t day of August, 2011. 
Jl\OTICE OF HEARING -1 
11 y, Of the Firm 
Attorneys fi r Defendant 
p.8 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this l day of August, 2011, I served a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, II> 83616 
Telephone: (208) 830-8084 
Facsimile: (20S) 939-7136 
Attorneys jor Plaintiff 
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Michael E. Kelly, ISB #4351 
John J. Browder, ISB #7531 
LoPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise,1O 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7000.010\Motion to Disallow CoSIS_wpd 
Attorneys for Defendant 
• fJlSTRfCT -COURT 
TWIN FAllS CO. IDAHO 
F'fLEO 
2011 AUG -9 PH ,: 58 
<----I~""< __ -OEPUTY 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FAILS 
DONETTA 1 KAFADER, 
Plaintiff, 
VS. 
KlMBERL Y A. BAUMANN, 
Defendant. 
Case No. CV 1()'4794 
DEFENDANT'S MOTION TO 
DISALLOW COSTS 
COMES NOW Defendant Kimberly A. Baumann, by and through her counsel of record, 
Lopez & Kelly, PLLC, and moves this Court to disallow costs claimed by Plaintiff, Donetta Kafader 
for reasons set forth in the Defendant's accompanying Objection to Plaintiff's Memorandum of 
Costs. 
DATED this --.! day of August, 2011. 
DEFENDANT'S MOTION TO DISAlLOW COSTS-l 
LOPEZ & KELLY, PLLC 
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CERTIFICATE OF SERVICE 
I HEREBY CERTWY that on this ~ day of August, 2011, I served a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939~7136 
Attorneys for Plaintiff 
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tvfichael E. Kelly, ISB #4351 
John 1. Browder, ISB #7531 
LoPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
7000.010\Def Obj to PItts Memo ofCosts.wpd 
Attorneys for Defendant 
2083424344 • ',\ .,-
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FAILS 






Case No. CV 10·4794 
DEFENDANT'S OBJECTION TO 
PLAINTIFF'S MEMORANDUM OF 
COSTS 
INTRODUCTION 
Subsequentto the trial in this matter, Plaintiff filed a Memorandum of Costs seeking recovery 
of $3,640.13 in costs as a matter of right pursuant to I.R.C.P. 64(d)(l)(C) and discretionary costs 
totaling $936.20 pursuant to IR.e.p. S4(d)(I)(D). 
Plaintiff seeks the above-referenced amount on the basis she is the prevailing party in this 
matter pursuant to the jury verdict entered in this matter. On July 20, 2011, after a two day trial, the 
jury awarded the Plaintiff a totaJ of $17,787.50. The jury verdict was reduced to a Judgment by the 
Court on July 25, 2011. 
DEFENDANT'S OBJECTION TO PLAINTIFF'S MEMORANDUM OF COSTS-l 
p.3 
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As set forth below, Plaintiff is not entitled to recover most or all of her costs as contemplated 
by I.R.C.P. 54(d)(1). 
n. 
ARGUMENT 
A. Plaintiff is Not the Prevailing Party. 
Defendant incorporates by reference her recently filed Memorandum in Support of 
Defendant's Memorandum of Costs in which it is argued to pursuant to I.R.C.P. 54(d)(l)(B) and 
I.R.C.P. 68 that Defendant is the prevailing party as to the majority of the costs incurred in this 
matter after the Court's calculation of the "adjusted award" (See IR.C.P. 68(b»). 
Based on the jury verdict of July 20, 2011, and the costs it is believed that the Plaintiff 
incurred prior to Defendant's Offer of Judgment in the amount of $25,000.00 on June 30, 2011, the 
adjusted award in this matter is less than the Offer of Judgment made by the Defendant. 
The calculation of the costs incurred by the parties is set forth in Defendant's Memorandum 
in Support of Memorandum of Costs. Regardless of how Plaintiff categorizes her incurred costs, 
the adjusted award is still less than the Offer of Judgment. Based on the foregoing, Defendant is 
entitled to recover her costs as the prevailing party, offset by any minlinal amount of costs Plaintiff 
may have incurred prior to service of the Offer of Judgment. 
B. Plaintiff's Costs Should Be Disallowed. 
Plaintiff has provided no supporting documentation nor bas she affirmed any of the costs 
incurred in her Memorandum of Costs filed with the Court on July 27, 2011. More importantly, in 
light of the fact that the Court must calculate an "adjusted award," Plaintiff has provided no 
documentation nor has she or her counsel affirmed when her costs were in fact, incurred. Based on 
the foregoing, Plaintiff's claimed costs should be disallowed. 
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Ill. 
CONCLUSION 
It is respectfully requested that the Court award Defendant her costs after the calculation of 
the "adjusted award." It is furtherrequested that all Plaintiff's costs be disallowed in this matter in 
light of the calculated "adjusted award" and in light of tile fact that Plaintiff's costs have not been 
verified as to when they were paid or whether they have been paid. 
DATED this ~ day of August, 2011. 
LOPEZ & KElLY, PILC 
By: -----1---------
Michael E. elly, Of the Firm 
Attorneys r Defendant 
CERTIFICATE OF SERVICE 
I HEREB Y CERTlFY that on this -1 day of August, 2011, I served a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830~8084 
Facsimile: (208) 939-7136 
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Facsimile: (208) 342-4344 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETI'A I. KAFADER, 
Plaintiff, 
vs. 
Case No. CV 10·4794 
DEFENDANT'S OBJECTION TO 
PLAINTIFF'S MOTION FOR 
ADDITUR OR IN THE 
ALTERNATIVE FOR A NEW TRIAL 




Plaintiff moves this Court for an Order granting an additur pursuant to I.R.C.P. 59.1 or in the 
alternative, a new trial pursuant to I.R.c.P. 59(a)(5) or 59(a)(6). 
In her brief in support of her Motion, Plaintiff states she is disappointed with the jury verdict 
reached on July 20, 2011 in which the jury awarded her $15,000.00 in general damages and 
$2,787.40 in special damages for medical expenses. Plaintiff argues that because she established that 
her life expectancy was 26.4 years, the amount of the award for pain and suffering was inadequate 
and also argues that she established credible medical and chiropractic testimony that she sustained 
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a permanent cervical injury. 
Nevertheless, Plaintiff also readily admits that the jury obviously did not believe defense 
expert Dr. Richard Knoebel's testimony that Plaintiff's injury should have resolved after eight weeks 
as it awarded substantially more compensation for medical care than she required during the eight 
weeks following the October 20, 2008 accident at issue and also states that the jury believed that she 
was credible and hurt because it awarded $15,000.00 in general damages. Thus, it appears Plaintiff 
is conceding the jury award was more than equitable. 
Based on the foregoing and for other reasons set forth below, Plaintiff's Motion for Additur 
and in the Alternative, for a New Trial, should be denied. 
II. 
STANDARD OF REVIEW 
Idaho Rule of Civil Procedure 59(a)(5) provides that a new trial may be granted if there are 
"excessive damages or inadequate damages.~appearing to have been given under the influence of 
passion or prejudice." 
As set forth in Crowley v. Critchjie{d 145 Idaho 509 (2007): 
Rule 59(a)(5) of the Idaho Rules of Civil procedure applies to motions for remittitur, additur 
or a new trial on the issue of damages based upon excessive or inadequate damages. O'Dell, 119 
Idaho at 805, 810 P.2d at 1091 (citations omitted). 
[I]f the trial judge discovers that his determination of damages is so 
substantially different from that of the jury that he can only explain 
this difference as resulting from some unfair behavior, or what the 
law calls "passion or prejudice," on the part of tbejury against one or 
some of the parties then he should grant a new trial. 
Quick, 111 Idaho at 769, 727 P.2d at 1197 (emphasis in original). A trial court's grant of additur is 
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reviewed for abuse of discretion. Collins, 131 Idaho at 558,961 P.2d at 649. 
The determination of the question of excessiveness of an award by 
the jury fIrst requires of the trial judge an examination as to the 
sufficiency of the record to sustain the award; then if he does 
determine the record is insufficient to sustain the award, he must next 
determine the amount of the award the record does sustain. The 
determination of proper recompense for pain and suffering in a 
personal injury action is one of great difficulty to the trial court. 
While such a determination in the first instance has been recognized 
repeatedly by this court as peculiarly within the province of the jury, ... 
Yet the trial court has the responsibility to weigh the evidence and 
make the determination whether the evidence supports the verdict. 
Crowley v. Critchfield 145 Idaho at 513. 
IR.e.p. 59(a)(6) provides that a new trial may be granted. if there is an insufficiency of the 
evidence to justify the verdict or other decision, or that it is against the law. 
There is a qualitative difference between a trial judge's role in deciding 
whether a new· trial is justified based on the sufficiency of the evidence under Rule 
59(a)(6), and whether a new trial is justified based on the amount of the jury's award 
of damages under Rule 59(a)(5). Quick v Crane, 111 Idaho 759, 768, 727 P.2d 1187, 
1196 (1986). A new trial can be granted under Rule 59(a)(6) based upon the 
"[i]nsufficiency of the evidence to justify the verdict." The trial court's analysis 
under the two rules is different. Under Rule 59(a)(5), the trial court "must weigh the 
evidence and then compare the jury's award to what be would have given bad there 
been no jury. If the disparity is so great that it appears to the trial court that the award 
was given under the influence of passion or prejudice, the verdict ought not stand." 
Dinneen, 100 Idaho at 625,603 P.2d at 580 (emphasis in original). Under Rule 
59(a)(6), the trial judge must "weigh the evidence and determine (1) whether the 
verdict is against his or her view of the clear weight of the evidence; and (2) whetber 
a new trial would produce a different result." Schwan's Sales Enterprises, Inc. v. 
Idaho Transportation Dept., 142 Idaho 826, 833,136P.3d297, 304 (2006). 
Harger v. Teton Springs Gold and Casting, LLC, 145 Idaho 716, at 717-18. 
" •• 0 • 
ID. 
ARGUMENT 
Under the standards for a new trial pursuant to I.R.c.P. 59(a)(5) and (6) set forth above, 
damages awarded to the Plaintiff were not inadequate nor did they appear to have been given under 
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the influence of passion or prejudice. Likewise, the evidence presented at trial was more than 
sufficient to justify the verdict in this matter. The jury in fact may have been more than generous 
in its award of damages, particularly in its award of general damages. 
Plaintiff s own statements in her Memorandum in Support of her Motion for Additur and in 
the Alternative for a New Trial, appear to support the argument that the jury's verdict was favorable 
to her. Plaintiff s Memorandum states that " ... the jury obviously did not believe this evidence [Dr. 
Knoebel's testimony] as it awarded substantially more compensation for medical care than Donetta 
required during the eight weeks following the collision on October 20, 2008:' (Plaintiff's 
Memorandum in Support pp. 2-3) Plaintiff then goes on to state. "moreover. the jury believed that 
Donetta was credible and was hurt because it awarded $15,000.00 for general damages." (Plaintiff's 
Memorandum in Support p. 3). 
Further, Plaintiff argues that because she established what her life expectancy was, the 
amount awarded for general damages was inadequate. The jury was properly instructed on this issue 
(IOTI 9.15). Mortality table figures are not conclusive and may be considered in connection with 
other evidence related to probable life expectancy, including the subject's occupation, health habits 
and other activities. As such, the mere showing that Plaintiff had a life expectancy of 26.4 yeaxs has 
no bearing on the jury's verdict in this matter. 
While the Plaintiff goes on to argue that the great weight of the evidence presented through 
Dr. Hammond and Dr. Turner proved that she sustained a permanent and painful cervical injury, the 
jury also had the opportunity to bear and weigh Dr. Knoebel's testimony to the contraty, in which 
he opined Plaintiff suffered a minor cervical injury in the accident at issue. The jury likewise heard 
evidence from Defendant Kimberly Baumann that the accident was a result of a low impact collision. 
Additionally, the jury heard testimony from Plaintiff' s witnesses, Drs. Hammond and Turner 
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that Plaintiff was taking medication usually prescribed for fibromyalgia. for which she was 
previously diagnosed; that the Plaintiff was, treating for a wide variety and array of injuries and 
illnesses at the time she was treating for her cervical complaints; that she had had three prior back 
surgeries; that she had been on disability for several years ~ that she had injured her ankle which was 
the subject of an ongoing separate lawsuit which possibly could have affected her cervical spine; that 
a good portion of her medical treatment and hospitalizations during the time of her treatment for 
cervical complaints were unrelated to the motor vehicle accident at issue; and perhaps most 
importantly, that the Plaintiff complained of cervical problems as far back as 2005, three years before 
the accident at issue. 
In addition to confirming some of the above testimony from Drs. Hammond and Turner, the 
Plaintiff herself testified that many of her complaints such as the inability to quilt and watch 
television were restricted as a result of the ankle injury she suffered in the Winco parking lot. 
As set forth in Hei v. Holzer 145 Idaho 563 (2008), a jury verdict on factual issues will 
generally not be disturbed on appeal. The Idaho Supreme Court in Hei went on to state that it will 
review ajury's factual determination only in exceptional circumstances and in citing Bentzinger v. 
McMurtrey 100 Idaho 273 (1979) stated: 
It is axiomatic that a factual determination made by a jury will not be overturned if 
it is sustained by the evidence. This is particularly true in tort actions where the 
damages cannot be ascertained with mathematical precision. Hence, where such 
injuries are subjective and measurable with only an approximation of certainty, their 
award is primarily a question for the jury and an appellate court should interfere with 
such a verdict only in the most exceptional circumstances. 
In the case at hand, the jury was presented with an abundance of medical and non-medical 
evidence on which to base its assessment of the Plaintiff's cervical injury, its permanency and its 
causal relationship to the accident at issue. As stated above, the jury award may have in fact been 
more than reasonable based on the evidence presented at trial. 
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The record in this matter is unequivocally sufficient to sustain the jury'S verdict and there has 
not been a scintilla of evidence presented by the Plaintiff which would reflect that the jury's award 
was given under the influence of passion or prejudice. Further in weighing the evidence, the Court 
will see the verdict is consistent with the evidence presented and it is unlikely a new trial would 
produce a result more favorable to the Plaintiff. 
m. 
CONCLUSION 
Based on the foregoing, it is respectfully requested that the Plaintiff s Motion for Additur or 
in the Alternative for a New Trial be denied. 
DATED this '0 day of August, 2011. 
LOPEZ & KELLY, PLLC 
BY:~~L--+ ________________ __ 
Michael E. elly, Of the Firm 
Attorneys or Defendant 
CERTmCATE OF SERVICE 
I HEREB Y CERTIFY that on this ~ day of August, 20 II, I served a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates. Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-&084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 
o U.S. Mail 
o Hand-Delivered 
o Overnight mail 
rif Facsimile 
Michael E. Kefy 
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Michael E. Kelly,ISB #4351 
John J. Browder, ISB #7531 
LoPEZ & KELLY, PILC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
70oo.010\Amended Memollllldum of CaslS.wpd 
Attorneys for Defendant 
• lJISTRICT COURT 
TWIN FAllS CO IDAHO 
FILED' 
20" AUG " AM ,,: ,,. 
BY_ 
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~ CLERK 
--_DEPUTY 
IN THE DISTRICT COURT OF THE FIFfH JUDICIAL DISTRICf 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETT A I. KAFADER, 
Plaintiff, 
vs. 
KIMBERLY A. BAUMANN, 
Defendant. 
Case No. CV 10-474)4 
DEFENDANT'S AMENDED 
MEMORANDUM OF COSTS 
COMES NOW Defendant Kimberly A. Baumann, by and through her counsel of record, 
Lopez & Kelly PLLC and pursuant to Idaho Rule Civil Procedure 54(d)(5), submits her 
Memorandum of Costs. 
Set forth below are the costs to which the prevailing party. Kimberly A. Baumann, is entitled 
as a matter of right pursuant to Idaho Rule of Civil Procedure 54(d)(1)(c), and entitled as to 
discretionary costs pursuant to I.R.C.P. 54( d)(l )(D). To the best of Defendant' s knowledge. as well 
as undersigned counsel, the costs set forth below are correct and claimed in compliance with Idaho 
Rules of Civil Procedure 54( d) (1 ) AND 54(d)(5). This Amended Memorandum is supported by the 
Second Affidavit of Counsel. 
DEFENDANT'S AMENDED MEMORANDUM OF COSTS-I 
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A. Costs as a Matter of Right: 
1. Court Filing Fees and Service Fees: $58.00 
2. Deposition Costs: 
A. Cost for certified copy of transcript of deposition of Donetta Kafader $375.18 
B. Cost for certified copy of transcript of deposition of 
Dr. Richard Knoebel 
3. Expert Witness Fees: 
A. Dr. Richard Knoebel 
4. Trial Preparation: 
A. Exhibit Cost 
TOTAL COSTS AS A MATTER OF RIGHT: 
*TOTAL COSTS AS A MATTER OF RIGHT POST JUNE 30, 2011: 
B. Discretionary Costs: 
1. Additional Expert Witness Fees: 
A. Dr. Richard Knoebel 
2. Deposition Costs: 
A. Videographer Cost for Dr. Knoebel deposition 
3. Photography Expenses: 
A. Color photographs 
4. Photocopy Expenses: 
A. Medical Records 
5. Travel Expenses: 
















Defense Counsel's travel to trial and deposition 
of Dr. Knoebel 
Plaintiff's Counsel's travel to deposition of 
Dr. Knoebel 






*TOTAL DISCRETIONARY COSTS REQUESTED POST JUNE 30, 2011: $3,623.77 
TOTAL COSTS: $6,587.05 
TOTAL COSTS POST JUNE 30, lOli: $6,087.87 
DATED this.lL day of August, 2011. 
LOPEZ & KELLY, PILe 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this _, '_day of August, 2011, I served a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, bytbe method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 
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Michael E. Kelly, 1SB #4351 
John 1. Browder, ISB #7531 
LoPEZ & KELLY, PUC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
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DIS.rCOURT 
TWIN fALLS CO. IDAHO 
fILED 
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,_-=~~~_.OEPUTY 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF TIIE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETI A 1. KAFADER, 
Plaintiff, 
VS. 
KIMBERLY A. BAUMANN, 
Defendant. 
STATE OF IDAHO ) 
:ss 
County of Ada ) 
Case No. CV 10-4794 
AFFIDAVIT OF COUNSEL IN 
SUPPORT OF DEFENDANT'S 
AMmNDEDMEMORANDUMOF 
COSTS 
I, Michael E. Kelly, being first sworn, do hereby depose and state as follows: 
1. That I am a member of the flrm Lopez & Kelly, PLLC. and one of the attorneys 
representing Defendant Kimberly A. Baumann in the above-captioned lawsuit. As such, I am 
familiar with the facts and circumstances of this case and make this affidavit based upon my own 
personal knowledge; 
2. That attached hereto as Exhibit A is a true and correct copy of Defendants , payment 
to Plaintiff's counsel of Plaintiff's counsel's travel time for video deposition of Dr. Knoebel. 
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FURTHERYOURABAANTSAITH_N_A_U~~~H~T~f'~~~ ______________ __ 
Michael E. Kel "." ........ , .. ... 
~
~ "I SI ~. . ft4-L 
.~. ~ SWORN to before me a notary public this -4- day of August, 2011. 
I T·· ~ ~ /1/ A C/l+;..~", I ~:.~r \ \YLP.ijljl}(wrrlaAi/ 
i ~I.J . (. g Notary Publlb ,4>r_ 199P.9 ~ 
\ ~ au.l Residing at:-..!SICV.oIl,..I..\.J.ZU~'--..!.{~---..._'T'T" ___ _ 
,~ "f~ 0.10 ...... My Commission Expires: =- li ... 11 .#'" OF 11> t-.P , .. ,"'" .. " ......... " 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ~day of August, 2011, I served a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
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FILED 
ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
(208) 830-8084 
Fax: (208) 939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
2011 AUG' 2 AM g: 44 
BY ____ _ 
-" -sr vlERK 
·----~.-OEPUTY 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAFADER, 
Plaintiff, 
vs. 
KIMBERLY A. BAUMANN, 
Defendant. 
Case No.: CV-IO-4794 
PLAINTIFF'S OBJECTION TO 
DEFENDANT'S MEMORANDUM 
AND AMENDED MEMORANDUM 
OF COSTS 
Judge Stoker 
COMES NOW the Plaintiff, by and through her attorney of record, and files this 
Objection to the Defendant's Memorandum and Supplemental Memorandum of Costs according 
to Rule 54(d)(6), IRCP. 
ARGUMENT 
The Court should deny the Defendant's Memorandum of Costs for the following reasons: 
1. The Defendant has not established any basis for the Court to conclude the Defendant 
was the prevailing party in the action. 
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2. The Defendant has failed to prove or establish her the costs claimed in her 
Memorandum or Amended Memorandum under "discretionary" costs ''were necessary and 
exceptional costs reasonably incurred, and should in the interest of justice should be assessed .... " 
Rule 54(d)(I)(D), IRCP. It appears the Defendant simply added all costs that she could not 
claim as costs as matter of right, without any claim or certification as required by Rule 
54( d)(1 )(D), IRCP. As the Defendant failed to comply with Rule 54( d)(1 )(D), IRCP, the Court 
should summarily deny the Defendant's entire request for discretionary costs. 
3. Regarding the Defendant's claim identified as "Videographer Cost for Dr. Knoebel's 
deposition" for "$788.43" under the discretionary cost section, this cost was incurred because the 
Defendant's expert Dr. Knoebel disclosed he was unavailable for trial just a few weeks prior to 
the trial date. If the Court grants the motion for costs pursuant to Rule 68, the Court should 
disallow this cost because it was neither necessary nor reasonably incurred, nor is there any 
justice in awarding these costs to the Defendant under the circumstances. 
4. Regarding the Defendant's claim identified as "Medical Records" for "$797.50" 
under the discretionary cost section, the Defendant fails to identify when the charges were 
incurred, but appears to represent that although the case has been pending for over a year, the 
Defendant just recently paid the bill for these medical records which they had obtained many 
months previously. Ifthe Court grants the motion for costs pursuant to Rule 68, the Court 
should disallow these costs because the Defendant has not certified, either in the memorandum 
or in the Affidavit of Michael Kelly, she incurred these costs after June 30, 2011. 
5. Regarding the Defendant's claim in her Amended Memorandum of Costs, identified 
as "Defense Counsel's travel to trial and deposition of Dr. Knoebel," for "$737.84" under the 
discretionary cost section, the Defendant also fails to identify when the charges were incurred. If 
PLAINTIFF'S OBJECTION TO DEFENDANT'S MEMORANDUM AND AMENDED MEMORANDUM OF 
COSTS - 2 
000316
• 
8/12/2011 9:39 AM FROM: ~39-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW TO:~7364155 PAGE: 003 OF 004 
the Court grants the motion for costs pursuant to Rule 68, the Court should disallow these costs 
because the Defendant has not certified she incurred these costs after June 30, 2011. Moreover, 
these costs are not exceptional as the Defendant chose Counsel who resides in Boise, Idaho. 
Finally, travel costs for Dr. Knoebel's deposition were not "reasonably incurred" and therefore 
should be denied. 
6. Regarding the Defendant's claim in her Amended Memorandum of Costs, identified 
as "Plaintiff's Counsel's travel to deposition of Dr. Knoebel," for "$800.00" under the 
discretionary cost section, this was a cost the Court ordered the Defendant to pay due to Dr. 
Knoebel's alleged unavailability at trial. 1 Once again, there is no argument presented that this 
cost was "reasonably incurred" or necessary under the circumstances. Clearly the cost was 
incurred because Defendant's expert was unavailable, so in the interest of justice, the Defendant 
should hear this cost, and m, areued ahove, all such cost!'; associated with takine T>r. K noehe1 's 
deposition. 
RESPECTFULLY SUBMITTED this 12th day of August. 2011. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
1 The Court also ordered the Defendant to reim burse Plaintiff s counsel for mileage, as well as attorney fees, but 
despite two requests, the Defendant's Counsel's has not paid the mileage payment as ordered. 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 12th day of August, 2011, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
John Browder 
LOPEZ & KELLY, PLLC 
413 West Idaho Street, Suite 100 
P.O. Box 856 
Boise, ID 83701 
Eric R. Clark 
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ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
(208) 830-8084 
Fax: (208) 939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
2011 AUG 12 AM 10: 08 
By _____ _ 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAFADER, 
Case No.: CV-I0-4794 
Plaintiff, 
vs. 
KIMBERLY A. BAUMANN, 
PLAINTIFF'S MEMORANDUM IN 
RESPONSE TO THE DEFENDANT'S 
OBJECTION TO PLAINTIFF'S 
MEMORANDUM OF COSTS 
Defendant. 
Judge Stoker 
COMES NOW the Plaintiff, by and through her attorney of record, and files this 
Memorandum in response to the Defendant's objection to the Plaintiff's Memorandum of Costs 
which she had filed according to Rule 54(d)(I), and Rule 54(d)(5) IRCP. 
1. The Court Should Refrain From Making Any Determination As To Costs Until It Has 
Ruled On Plaintiff's Motion For New Trial. 
Donetta has filed a motion for additur, and in the alternative, motion for new trial. Until 
such time as the Court makes its ruling on this motion, the Court cannot rule on the parties' 
pending motions for costs. If the Court grants the additur, and the amount the Court determines 
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exceeds the offer of settlement, the Court must consider the additur amount as the actual 
judgment amount ''fmally obtained" by Donetta Collins v. Jones, 131 Idaho 556, 961 P.2d 647 
(1998), and Polk v. Larrabee, 135 Idaho 303, 17 P.3d 247 (2000). Consequently, if the Court 
grants the motion for additur and that amount exceeds the offer of judgment, the Defendant's 
claim for costs pursuant to Rule 68 is moot. 
2. The Defendant Is Not The Prevailing Party. 
In the Defendant's Objection to Plaintiff's Memorandum of Costs, the Defendant appears 
to claim that simply because Donetta received a verdict of less than the offer of settlement than 
magically the Defendant becomes the "prevailing party." If that were true, then Rule 68 as 
written is superfluous. 
Rule 68 provides an incentive to promote settlements by allowing defendants to recover 
certain costs if the defendant incurs these costs after making the offer and subsequently receives 
a verdict of less than the settlement amount offered. This rule does not address any prevailing 
party analysis, nor does it provide that the defendant is entitled to all costs incurred - just the 
costs after making the offer to settle. Rule 68 differentiates between costs incurred before and 
after the judgment because the plaintiff may be a prevailing party and entitled to costs and 
attorney fees incurred before receiving the offer to settle, even if the verdict is less than the offer. 
If Rule 68 automatically granted "prevailing party" status to any defendant when the verdict was 
less than the offer, as the Defendant contends, there would be no reason to categorize the the 
parties' costs as incurring before or after the date of the offer. 
Moreover, in Zenner v. Holcomb, 147 Idaho 444, 210 P.3d 552, (2009), the Supreme 
Court while overruling its prior decision prohibiting the trial courts from taking into account 
Rule 68 offers when considering the prevailing party issue under Rule 54( d)(l )(B), IRCP, 
PLAINTIFF'SMEMORANDUMINRESPONSETOTHEDEFENDANT'SOBffiCTIONTOPLAINTIFF'S 
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reiterated that while Trial Courts now should consider Rule 68 offers in their prevailing party 
analysis, that such offers should be considered along with the other Rule 54 factors. "Although 
offers of judgment may be considered, we have cautioned that they should not be the only, or 
even most significant, factor in the trial court's prevailing party analysis." Zenner v. Holcomb, 
147 Idaho at 449, quoting Polk v. Larrabee, 135 Idaho 303, 313, 17 P.3d 247,257 (2000). 
Although the Defendant seeks prevailing party status, she provides no support, other than 
to claim she is the prevailing party based on her offer of judgment, which the Supreme Court has 
ruled is but a single factor among many which the Court may consider when deciding the 
prevailing party issue. 
3. The Plaintiff Is The Prevailing Party. 
"A determination on prevailing parties is committed to the discretion ofthe trial court and 
we review the determination on an abuse of discretion standard." Eighteen Mile Ranch v. Nord 
Excavating, 141 Idaho 716, 718-19, 117 P.3d 130, 132-33 (2005), citing Burns v. BaldWin, 138 
Idaho 480, 486-87, 65 P.3d 502, 508-09 (2003). 
The "legal standard" applicable to evaluating the prevailing party issue is contained in 
Rule 54(d)(I)(B), IRCP. 
(B) Prevailing Party. In determining which party to an action is a prevailing party 
and entitled to costs, the trial court shall in its sound discretion consider the final 
judgment or result of the action in relation to the relief sought by the respective 
parties. The trial court in its sound discretion may determine that a party to an 
action prevailed in part and did not prevail in part, and upon so fmding may 
apportion the costs between and among the parties in a fair and equitable manner 
after considering all of the issues and claims involved in the action and the 
resultant judgment or judgments obtained. (Emphasis added) 
Here, the Defendant denied causation and damage and never conceded a dime for 
damages at trial. Regardless of the amount ultimately obtained, Donetta prevailed on her claims 
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for special and general damages. Conversely, the Defendant prevailed on none of her affmnative 
defense claims. The Court properly ruled that Donetta was the prevailing party after trial, and 
nothing the Defendant has presented subsequently renders that detennination incorrect. 
4. The Plaintiff Has Filed The Appropriate Memorandum Of Costs. 
Rule 54( d)(5) is neither complicated nor onerous. The moving party must itemize its 
costs and certify the costs are correct and in compliance with the rule. 
Rule 54(d)(5). Memorandum of costs. 
At any time after the verdict of a jury or a decision of the court, any party who claims 
costs may file and serve on adverse parties a memorandum of costs, itemizing each 
claimed expense, but such memorandum of costs may not be filed later than fourteen 
(14) days after entry of judgment. Such memorandum must state that to the best of 
the party's knowledge and belief the items are correct and that the costs claimed are 
in compliance with this rule. Failure to file such memorandum of costs within the 
period prescribed by this rule shall be a waiver of the right of costs. A memorandum of 
costs prematurely filed shall be considered as timely. 
Contrary to the Defendant's contention, the rule does not require a moving party to 
provide receipts or other corroborating documents. The rule simply required the moving party to 
identify and itemize each cost and certify the costs are correct and in compliance with the rule. 
Donetta's Memorandum of Costs lists each cost claimed and is verified by counsel who confinns 
personal knowledge ofthe costs claimed. Consequently, the Memorandum is in accord with 
Rule 54. 
RESPECTFUlLY SUBMITfED this 12th day of August, 2011. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 12th day of August, 2011, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
John Browder 
LOPEZ & KELLY, PLLC 
413 West Idaho Street, Suite 100 
P.O. Box 856 
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Eric R. Clark 
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KIMBERLY A. BAUMANN, 
Defendant. 
TO: ABOVE NAMED PARTIES: 
Case No.: CV-1O-4794 
AMENDED NOTICE OF HEARING 
RE: 
PLAINTIFF'S MOTION FOR 
ADDITUR 
AND IN THE ALTERNATIVE 
FOR A NEW TRIAL 
AND MOTION FOR COSTS 
Judge Stoker 
PLEASE TAKE NOTICE that hearings on the Parties' various post trial motions 
currently scheduled for Monday, September, 12, 2011, at 10:00 a.m., have been rescheduled. 
The Plaintiff's Motion for Additur and in the alternative, New Trial, and the respective 
Parties' Motions for Costs and related Objections, will now be heard on Friday, August 19, 
2011, at 10:00 a.m. or as soon thereafter as counsel can be heard in person, before the 
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Honorable Randy Stoker, District Judge, at the Twin Falls County Courthouse, 427 Shoshone 
Street N., Twin Falls, Idaho. 
DATED this 15th day of August, 2011. 
CLARK & ASSOCIATES, ATTORNEYS 
~ ._". LJ.-"""" c?-........ :. ..... .. ~.' / ... ; 
Eric R. Clark 
For the Plaintiff 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 15th day of August, 2011, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
John Browder 
LOPEZ & KELLY, PLLC 
413 West Idaho Street, Suite 100 
P.O. Box 856 
Boise, ill 83701 
Eric R. Clark 
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OISTRICT COURT 
TWIN FAllS CO. IDAHO 
FILED 
2011 AUG 15 PH 3: 28 
BY_ 
ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
CLERK 
___ Yf ____ ._DEPUTY 
Eagle, Id 83616 
(208) 830·8084 
Fax: (208)939.7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETT A I. KAF ADER, 
Case No.: CV·I0·4794 
Plaintiff, 
vs. 
KIMBERLY A. BAUMANN, 
PLAINTIFF'S REPLY 
MEMORANDUM IN SUPPORT OF 
PLAINTIFF'S MOTION FOR 
ADDITUR 
Defendant. AND IN THE ALTERNATIVE 
FOR A NEW TRIAL 
Judge Stoker 
COMES NOW the Plaintiff, by and through her counsel of record, hereby provides her 
reply memorandum in support of her motion for an additur according to Rule 59.1, IRCP, or in 
the alternative, a new trial according to Rule 59(a)(5) and (6), IRCP. 
REPLY ARGUMENT 
While Donetta proved she sustained a painful an permanent cervical injury, and the jury 
obviously believed Donetta's evidence because it ruled in her favor, the verdict for general 
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damages of a mere $15,000.00, or about 13 cents per hour (12 hour day), the verdict was 
insufficient and inadequate. 
In her memorandum in response to Donetta's Motion for Additur, the Defendant first 
argues Donetta's verdict was "favorable to her," yet fails to identify how that fact is relevant to 
the standard applicable for a motion for additur or new trial. Obviously, the verdict was 
''favorable'' to Donetta because the jury ruled in her favor and gave her more than she had when 
the trial started. However, simply because a verdict was ''favorable,'' does not preclude the 
Court from granting a new trial or additur. 
The Defendant also argues that "mortality tables are not conclusive," yet the Defendant 
offered no evidence to contradict the life expectancy tables, and Dr. Hammond testifted in his 
opinion nothing in Donetta's medical history would cause him to believe Donetta's life 
expectancy would be less than the national average of 26.4 years. The only evidence before the 
jury therefore was that Donetta's life expectancy was 26.4 years. 
The Defendant also argues the jury could have believed Dr. Knoebel's testimony over 
that of Dr. Hammond and Dr. Turner. However, Donetta presented compelling medical 
testimony through Dr. Hammond that the "studies" Dr. Knoebel cited to support is opinions were 
suspect and outdated. Dr. Hammond also testified that it was impossible to ''fake'' cervical 
spasms which he and Dr. Turner had observed during their treatment of Donetta Dr. Hammond 
also testified that it was medically impossible for him and Dr. Turner to observe objective 
cervical symptoms consistently for two years, but not for Dr. Knoebel to have observed the 
symptoms in April 2011. The jury also heard evidence that Dr. Knoebel was biased towards 
Defendants; he admitted he testifted for Defendants "99%" ofthe time and that he made a 
substantial income working for only for the Defense. 
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The Defendant also argues the jury could have concluded that Donetta's cervical injury 
resulted from fibromyalgia, despite the testimony from Dr. Hammond that he ruled out 
fibromyalgia, that Donetta's "objective" cervical symptoms were not consistent with 
fibromyalgia, and that she had not been treated for fibromyalgia since before 2006 by Dr. Pica. 
There simply was no credible evidence to support a fmding that Donetta's objective cervical 
complaints resulted from a condition (fibromyalgia) which does not have objective symptoms. 
The Defendant also argues that the jury could have concluded that Donetta's injuries 
resulted from "a wide variety and array of injuries and illnesses at the time she was treating for 
her cervical complaints[.]" (DEFENDANT'S OBJECTION TO PLAINTIFF'S MOTION FOR 
ADDI1UR OR IN THE ALTERNATIVE FOR A NEW TRIAL, page 5.) However, the 
Defendant failed to present medical testimony to allow a reasonable juror to "apportion" (Jury 
Instruction No. 12) Donetta's cervical injuries (assuming there was any evidence of a cervical 
injury prior to October 2008) or her lumbar injuries to before and after the collision. Even if the 
jury concluded that some of the medical treatment that Donetta received post collision was 
unrelated to the collision, there was no credible evidence that Donetta had not suffered a painful 
and permanent cervical injury in this collision. 
Finally, the Defendant cites toHei v. Holzer, 145 Idaho 563,181 P.3d 489 (2008), but 
appears to misunderstand the case or its applicability to the present motion. The Trial Court 
denied Hei's post trial motions, including motions for additur and new trial. On appeal, Hei 
argued there was not sufficient proofto support the jury's verdict, notwithstanding the Trial 
Court's rulings. Consequently, the Hei case does not provide for any deviation from the 
standards this Court must apply when deciding the present motions as stated by the Idaho 
Supreme Court in Harger v. Teton Springs Gold and Casting, LLC, 145 Idaho 716, 184 P.3d. 
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841 (2008) which both parties cited (although the Plaintiff's counsel misidentified) as the 
appropriate standard for the Court to apply here. 
CONCLUSION 
If after weighing the evidence and evaluating the credibility (or lack thereof) of the 
witnesses, the Court's determination as to the appropriate damages is sufficiently disparate from 
that of the jury and therefore the verdict was insufficient, or that a mere 13 cents per hour when 
Donetta proved a permanent and painful cervical injury is inadequate compensation, then 
Donetta respectfully requests the Court grant her motion and enter judgment for the amount of 
damages the Court believes was appropriate based on the evidence presented, or in the 
alternative, grant her a new trial. 
RESPECTFULLY SUBMITTED this 15th day of August, 2011. 
CLARK & ASSOCIATES, ATTORNEYS 
Eric R. Clark 
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I HEREBY CERTIFY that on the 15th day of August, 2011, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
John J. Browder 
LOPEZ & KELLY, PLLC 
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Eric R. Clark 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAFADER, 
Plaintiff, 
vs. 
KIMBERLY A. BAUMAN, 
Defendant. 
Case No. CV 10-4794 
MEMORANDUM OPINION AND 
ORDER DENYING PLAINTIFF'S 
MOTION FOR ADDITUR AND IN THE 
ALTERNATIVE FOR A NEW TRIAL 
INTRODUCTION 
Plaintiff sued Defendant alleging that Defendant negligently operated her motor 
vehicle causing Plaintiff to suffer physical injury. Shortly prior to trial Defendant admitted 
liability for her negligence in rear-ending plaintiff's vehicle while she was stopped at a 
cross walk in the City of Kimberly. This matter was tried to a jury of twelve persons on 
July 19 and 20, 2011 on the issue of damages only. Following return of the verdict 
Plaintiff has timely filed a Motion for Additur and in the Alternative Motion for New Trial. 
In addition both parties are requesting costs as authorized by I.R.C.P. 54(d)(1). Hearing 
was held on these matters on August 19, 2011 and the Court took the matter under 
advisement as of that date. 
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Trial evidence was undisputed that prior to the impact Plaintiff was stopped at a 
crosswalk. Defendant was traveling 10-15 miles per hour. Pictures of the damage to 
both vehicles were admitted into evidence. There was no accident reconstruction 
testimony. There was testimony by medical witnesses, however, that a low speed rear 
end collision could cause cervical and lumbar injury. As a result of the collision Plaintiff 
alleged that she suffered an exacerbation of a previous lower back injury arising from an 
employment accident years before and a cervical injury both allegedly caused by the 
collision. At trial defendant acknowledged these injuries but contested the extent and 
duration of those injuries. 
Plaintiff acknowledged that she had a pre-existing lower back injury that predated 
the collision. As stated Plaintiff claimed that the collision aggravated this pre-existing 
condition. Plaintiff's treating chiropractor Dr. Turner testified that by the time of trial her 
lower back problems had returned to their "base level" that existed before the collision. 
Plaintiff herself did not dispute this finding. Dr. Turner also opined that although plaintiff 
had cervical pain before the collision that she did not have an "acute" cervical injury 
prior to the collision, and thus concluded that her cervical condition at the time of trial 
was causally related to the collision. Her treating neurologist, Dr. Hammond, likewise 
testified that he attributed plaintiff's cervical injury to the collision and that it was a 
permanent injury. It is undisputed that plaintiff has a life expectancy of approximately 
26 years. It was also undisputed that plaintiff has had numerous medical issues 
throughout her life. The jury heard testimony about these problems, including highly 
disputed testimony about whether Plaintiff had pre-existing fibromyalgia. The jury also 
heard testimony that some of these problems involved injuries to plaintiff's lumbar and 
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cervical areas that predated the collision. The jury was instructed concerning the law of 
pre-existing injuries as set forth in the Idaho Jury Instructions. 
Defendant's expert Dr. Knoebel testified that in his opinion, that although plaintiff 
suffered some lumbar and cervical injury as a result of the collision that these problems 
resolved within a few months of the collision, and that any lumbar or back injuries 
existing after that time were preexisting injuries. Dr. Knoebel had conducted a medical 
examination on the plaintiff and supported his opinion with statistical information for a 
Canadian back injury study, as well as from his own observations of the plaintiff. 
Dr. Hammond emphatically disagreed with Dr. Knoebel's opinions and criticized 
the Canadian study relied upon by Dr. Knoebel as well as Dr. Knoebel's opinions. A 
central issue in the trial was whether plaintiff presented objective evidence of continuing 
cervical problems. Both Dr. Turner and Dr. Hammond had observed soft tissue tension 
and spasms in her neck area. Dr. Knoebel opined, based upon his medical evaluation, 
that Mrs. Kafader did not have observable symptoms of a continuing cervical injury. 
Significantly, Dr. Hammond testified that it was a "medical impossibility" for the plaintiff 
to display involuntary spasms in her neck area. 
Plaintiff presented a medical bill summary claiming $15,475.72 in medical bills for 
treatment allegedly caused by the collision. The actual medical bills were not offered 
into evidence. Nor was there any testimony precisely describing the nature of the 
medical services identified in the summary. There was some general testimony of the 
nature of the medical treatment. There was also some testimony presented about 
future medical bills. However, the jury was not instructed that they could consider an 
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award for future medical bills. 1 Although admitting liability, the defendant contested both 
the duration of plaintiff's injuries and also whether the medical bills were reasonably 
related to the collision. The collision occurred in October 2008. Many of the medical 
bills were incurred after April 2009 when plaintiff first saw Dr. Hammond. 
Plaintiff did not make a claim for lost income or for household services. There 
was no claim for loss of consortium since her husband was not a plaintiff in this case. 
Mrs. Kafader testified as to how her daily activities were impacted by neck and back 
pain. She was the only witness who testified concerning these matters. She 
acknowledged that her ankle was injured when she stepped in a hole in a parking lot at 
a local supermarket. This incident occurred approximately six months before the 
collision in this case. Mrs. Kafader has filed suit over the parking lot incident. The jury 
was presented with evidence from a deposition taken in that pending case. She 
candidly acknowledged that some of her physical limitations and the loss of ability to 
engage in certain activities relate to the ankle injury and not necessarily the car 
collision. 
Dr. Hammond offered the opinion that Mrs. Kafader's cervical injury is 
permanent. Dr. Knoebel offered the opinion that both the lumbar and cervical injuries 
resolved within a matter of months following the collision. Mrs. Kafader testified that her 
neck and back injuries have improved, but that she still has "her good days and bad 
days." A significant portion of her medical bills (approximately $8,000) were attributable 
to treatment she received following physical therapy. She claimed that the therapist 
caused an exacerbation of her back problems. The jury heard evidence about her 
1 Plaintiff offered no evidence that would permit a present value calculation and accordingly, based on the 
objection raised by the defendant, the Court did not instruct on this claim. 
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previous workman's compensation claim. Likewise, it heard testimony that Mrs. 
Kafader had been on "disability" for a significant period of time. 
On this evidence nine members of the jury returned a verdict awarding $2,787.50 
in economic damages and $15,000 in non-economic damages. By her motion Plaintiff 
seeks an unspecified additur or in the alternative a new trial pursuant to I.R.C.P. 
59(a)(5) and (6). More than 14 days prior to trial Defendant tendered to Plaintiff an offer 
of judgment pursuant to I.R.C.P. 68 in the amount of $25,000. The offer was not 
accepted. Plaintiff seeks Costs of Right in the amount of $3640.13 and Discretionary 
Costs in the amount of $936.20. This latter claim includes $894.20 for Plaintiff's attorney 
reimbursement for attendance at Dr. Knoebel's trial video deposition. Defendant seeks 
Costs of Right in the amount of $2897.28. This sum includes $2464.10 costs incurred 
after making the offer of judgment. She also seeks Discretionary Costs in the amount of 
$3689.77. This sum includes reimbursement for the $800 defendant paid to counsel 
Eric Clark for attendance at Dr. Knoebel's deposition.2 Both parties have timely 
objected to the other's cost claims. 
GOVERNING AUTHORITY 
I.R.C.P. 59(a)(5) permits a new trial for "inadequate damages, appearing to have 
been given under the influence of passion or prejudice." I.R.C.P. 59(a)(6) permits a 
new trial based upon "insufficiency of the evidence to justify the verdict or other 
decision, or that it is against the law." The Court may conditionally grant a new trial 
subject to an additur. I.R.C.P. 59.1. These decisions are discretionary with the trial 
court subject to these standards: 
2 Defendant paid $800 to Clark and Associates by check dated July 31, 2011 and now seeks 
reimbursement for this sum. 
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"There is a qualitative difference between a trial judge's role in deciding 
whether a new trial is justified based on the insufficiency of the evidence 
under Rule 59(a)(6), and whether a new trial is justified based on the 
amount of the jury's award of damages under Rule 59(a)(5)." Quick v. 
Crane. 111 Idaho 759.768,727 P.2d 1187. 1196 (1986). As mentioned 
above, a new trial can be granted under Rule 59(a)(5) on the ground of 
"inadequate damages, appearing to have been given under the influence 
of passion or prejudice." A new trial can be granted under Rule 59(a)(6) 
based upon the "[i]nsufficiency of the evidence to justify the verdict." The 
trial court's analysis under the two rules is different. Under Rule 59(a)(5), 
the trial court " must weigh the evidence and then compare the jury's 
award to what he would have given had there been no jury. If the *719 
**844 disparity is so great that it appears to the trial court that the award 
was given under the influence of passion or prejudice, the verdict ought 
not stand." Dinneen. 100 Idaho at 625. 603 P.2d at 580 (emphasis in 
original). Under Rule 59(a)(6), the trial judge must "weigh the evidence 
and determine (1) whether the verdict is against his or her view of the 
clear weight of the evidence; and (2) whether a new trial would produce a 
different result." Schwan's Sales Enterprises. Inc. v. Idaho Transportation 
Dept .. 142 Idaho 826.833.136 P.3d 297.304 (2006). 
Teton Springs v. V.R. Investments, 145 Idaho 716,718-19 (2008). 
Costs are awardable to a prevailing party pursuant to the provisions of I.R.C.P. 
54(d)(1). When an offer of judgment is made then the award of costs is subject to the 
provisions of I.R.C.P. 68. In applying the provisions of this rule, the Court must first 
determine whether the "adjusted award" (the verdict plus costs incurred before the offer 
plus attorney fees incurred before the offer) does or does not exceed the offer. If the 
adjusted award is less than the offer, then the offeree must pay the allowable costs of 
the offerror incurred after the offer. The offer must pay the offeree's costs incurred 
before the making of the offer, and the offerror shall not be liable for any costs and 
attorney fees incurred by the offeree after making the offer. I.R.C.P. 68(b). 
ANALYSIS AND DECISION 
Plaintiff seeks a new trial on two separate and distinct grounds: inadequate 
damages appearing to have been given under the influence of passion or prejudice and 
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insufficiency of the evidence to justify the verdict. The Court does recognize that the 
decision to grant or deny a new trial is a discretionary decision, meaning that after the 
Court recognizes it has discretion, then it must make a reasoned decision within the 
bounds of law. The bounds of law applicable in this case are the standards set forth 
above. 
A. Plaintiff's Motion for New Trial pursuant to I.R.C.P. 59(a)(5). 
Plaintiff argues that this case is factually similar to Collins v. Jones, 131 Idaho 
556 (1998). There our Supreme Court upheld a District Court's decision to grant an 
additur of approximately 200% of the jury's award. On the facts of that case the District 
Judge was "shocked" by the inadequate jury award. This Court would have been 
similarly "shocked" by that verdict. Here, Plaintiff argues that this Court should be 
similarly "shocked" by the claimed inadequate general damage award of $15,000 "when 
Donetta has proved a permanent cervical injury and a life expectancy of over a quarter 
of a century." For the reasons set forth below the Court is not "shocked" by the award in 
this case. 
The pivotal issue in this case is not whether Plaintiff was injured in the collision, 
but rather whether her cervical injury was permanent. If the Court believed that this jury 
had concluded that Plaintiff's cervical injury was permanent, then the Court would agree 
, 
with Plaintiff that the award in this case was woefully inadequate. A permanent cervical 
injury for someone of the Plaintiff's age with the attendant pain and suffering described 
by the Plaintiff when coupled with the lumbar injury would certainly justify a much 
greater award than $15,000 for past and future damages. The fallacy of Plaintiff's 
argument, however, is that it is apparent to this Court that this jury did not conclude, as 
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Plaintiff contends, that her cervical injury was permanent. The Court reaches this 
conclusion by analyzing the jury's decision regarding the award of claimed medical 
expenses. 
The evidence concerning the duration of Plaintiff's injuries was highly contested, 
and there was evidence upon which this jury could reasonably conclude that the 
cervical injury was not permanent. The credibility of the doctors' opinions is truly a 
matter for jury determination. Those opinions were absolutely contradictory concerning 
the duration of the cervical injury. The jury only awarded a portion of the undisputed 
medical bills. Although the Court cannot precisely ascertain how the jury awarded the 
figure of $2,787.50, it is clear to this Court that the jury did not believe that the bulk of 
the medical bills were reasonably related to required treatment because they were 
incurred well after the time expressed by Dr. Knoebel for medical resolution of Plaintiff's 
problems. Plaintiff argues the jury did not believe Dr. Knoebel's testimony that she 
medially resolved in eight weeks because they awarded more than eight weeks of 
medical care. While it is apparent that the jury did award more than eight weeks of 
medical care, this does not mean that they concluded that Plaintiff had a permanent 
injury. It was within the province of the jury to award a reasonable amount for medical 
care. Some of those medical expenses certainly could have been reasonably incurred 
after eight weeks. Using this analysis, the Court concludes that the jury did not accept 
Plaintiff's argument that her injuries are permanent. 
In addition, the jury was instructed to apportion damages between Plaintiff's pre-
existing injuries and those occasioned by the collision. There was no testimony from 
the doctors as to a proper percentage of apportionment. It was within the province of 
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the jury to make this apportionment. As noted, it appears to this Court that the jury 
accepted the bulk of Dr. Knoebel's testimony that Plaintiff's injuries caused by the 
collision were of limited duration. Thus, there was a factual basis to make an 
apportionment. 
As noted this was a "low impact" rear end collision. This Court recognizes that 
even low impact collisions can cause significant injury. Plaintiff's doctors so testified. 
Again, however, the record contains evidence upon which the jury could have 
concluded that the cervical injury was "minor" as testified to by Dr. Knoebel. 
When evidence of damage and the extent of injury are undisputed it is possible 
for this Court to "weigh the evidence and then compare the jury's award to what he 
would have given had there been no jury." When the evidence of the duration of the 
injury is disputed, as it was here, and when there is substantial evidence to support a 
jury determination that Plaintiff did not suffer a permanent injury as contended, as they 
apparently did, the Court cannot say that the award in this case was given under the 
"influence of passion or prejudice." 
The Court has weighed the evidence in this case and concludes under the 
above analysis that the verdict was not so disparate with a reasonable view of the 
evidence as to suggest an award under the "influence of passion or prejudice." An 
award of $15,000 general damages under the facts of this case is consistent with a 
verdict that this Court sitting without a jury would have awarded, given the finding that 
the cervical injury was not permanent. The Court cannot conclude that the jury's award 
is based on "unjust behavior" of given under the "influence of passion or prejudice." 
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Accordingly, Plaintiff's request for an additur or new trial pursuant to LR.C.P. 59(a)(5) 
shall be denied. 
B. Plaintiff's Motion for New Trial pursuant to LR.C.P. 59(a)(6). 
Much of the analysis set forth above is applicable to Plaintiff's motion for new trial 
pursuant to this subsection of the rule. The Court recognizes that the standards 
pursuant to LR.C.P. 59(a)(5) and (6) are different. Pursuant to the latter rule the Court 
must "weigh the evidence and determine (1) whether the verdict is against his or her 
view of the clear weight of the evidence; and (2) whether a new trial would produce a 
different result." As stated, the pivotal issue here is whether Plaintiff proved a 
permanent injury. Certainly, there is substantial evidence to support each side's view of 
this case. Likewise there is sufficient evidence in the record to challenge the credibility 
and bias of the medical witnesses. Credible arguments can be and were made in 
support of the parties' positions in this case. There is substantial evidence to support 
each argument. This Court cannot say that the jury's verdict in this case is against the 
clear weight of the evidence. 
The Court also must consider whether a new trial would produce a different 
result. Here the Court cannot say that this jury acted unreasonably. Certainly, on the 
same evidence, a different jury could reach a different conclusion. But that is not the 
standard. The test is ''whether a new trial would produce a different result." This Court 
has tried a number of personal injury cases to a jury with facts similar to those involved 
her with very similar results. Having weighed the evidence, this Court cannot say that a 
new trial on this evidence would produce a different result. 
MEMORANDUM OPINION AND ORDER DENYING PLAINTIFF'S MOTION FOR 
ADDITUR AND IN THE ALTERNATIVE FOR A NEW TRIAL - 10 
000341
• • 
Accordingly, Plaintiff's request for an additur or new trial pursuant to I.R.C.P. 
59(a)(6) shall be denied. 
c. Costs of Right and Discretionary Costs. 
Idaho Rule of Civil Procedure 54(d)(1)(8) governs the trial court's prevailing party 
analysis for the purpose of awarding costs. Rule 54(d)(1)(8) states: "In determining 
which party to an action is a prevailing party and entitled to costs, the trial court shall in 
its sound discretion consider the final judgment or result of the action in relation to the 
relief sought by the respective parties." The Court's initial task is to determine who the 
prevailing party is in this case given that the jury verdict (including the "adjusted award") 
was less that the Defendant's offer of judgment. 
The Idaho Supreme Court has held that offers of settlement, including offers of 
jUdgment, should be considered in determining the final judgment or result of the action 
in relation to the relief sought. See Polk v. Larrabee, 135 Idaho 303,313, 17 P.3d 247, 
257 (2000). Although offers of judgment may be considered, the Court has cautioned 
that they should not be the only, or even most significant, factor in the trial court's 
prevailing party analysis. Id. Accord, Zenner v. Holcomb, 147 Idaho 444 (2009). 
The Court holds that Plaintiff is the prevailing party in this case. Defendant 
contested liability until shortly before trial. Accordingly Plaintiff is entitled to 100% of her 
recovery. The offer of judgment is in fact higher than the verdict (and the "adjusted 
verdict,,). 3 Nevertheless, that is only one factor to consider. Plaintiff obtained a verdict 
that was approximately 70% of the offer of judgment. Given the proof available to the 
Plaintiff this Court cannot say that it was unreasonable for Plaintiff to have rejected the 
offer of judgment and proceeded to trial. At trial defendant conceded very little in the 
3 Attorney fee claims are not applicable to this case and thus this plays no part in the Court's analysis. . 
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way of damages. In its discretion the Court determines that Plaintiff prevailed in this 
action within the meaning of I.R.C.P. 54(d)(1)(B). 
Accordingly Plaintiff is entitled to her costs as a matter of right incurred before the 
offer of judgment. She is entitled to the filing fee of $88, the service fee of $45, and 
Plaintiffs deposition fee of $187.27, for a total of $320.27. Pursuant to I.R.C.P. 68 she 
is not entitled to any expert witness fees, copy costs for trial exhibits, or Dr. Knoebel's 
transcript cost because these costs were incurred after service of the offer of judgment. 
Because she is not the prevailing party, Defendant is not entitled to her claimed 
costs of right incurred prior to the offer of judgment. Therefore the Court disallows the 
claimed filing fee and deposition cost of Defendant. However, pursuant to I.R.C.P. 68 
she is entitled to the expert witness fee and deposition cost of Dr. Knoebel and the 
exhibit cost, all totaling $2464.10. 
Both parties claim discretionary costs. Discretionary costs "may be allowed upon 
a showing that said costs were necessary and exceptional costs reasonably incurred, 
and should in the interest of justice be assessed against the adverse party." I.R.C.P. 
54(d)(1)(D). Travel and lodging expenses for expert witnesses and attorneys and 
photocopy expenses are not exceptional but, on the contrary, common in a personal 
injury case. Fish v. Smith, 131 Idaho 492 (1998). With the exception of the expenses 
relating to Dr. Knoebel's trial deposition, neither party has made a showing why the 
claimed costs are exceptional. With this exception the Court finds that all of the claimed 
discretionary costs of both parties may have been necessary, but not exceptional, and 
are disallowed. 
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The Court permitted Defendant to take the video deposition of Dr. Knoebel during 
the week prior to trial. That decision was expressly conditioned upon the Defendant 
paying the reasonable attorney fees and travel costs of Plaintiff's attorney to attend that 
deposition. Defendant has paid the attorney fees for Mr. Clark's attendance, and thus 
there are no costs to award. Plaintiff claims $94.20 for travel expenses. The Court 
finds this sum reasonable and will order it paid, not as a discretionary cost, but pursuant 
to the aforementioned order. Defendant seeks reimbursement of $800 for Mr. Clark's 
time in attending this deposition and also $737.84 for Defendant's counsel's time in 
attending this deposition. Both sums are claimed because they were incurred after the 
offer of judgment. However, as stated, Mr. Clark's attorney time was conditioned on the 
Court's order permitting the taking of the trial video. The Court does find that the 
videotape cost of Dr. Knoebel incurred by Plaintiff is both necessary and exceptional 
and will award $61.22 to Plaintiff. Defense counsel's travel expenses were incurred 
because of Dr. Knoebel's inability to attend trial, not as a consequence of the offer of 
judgment. There is no basis in this case to award attorney fees to the defendant. 
These claimed costs are denied. 
CONCLUSION 
Based on the foregoing Plaintiff's Motion for Additur or New Trial is DENIED. 
Plaintiff is awarded costs in the sum of $$320.27 and Mr. Clark's travel expenses for the 
trial deposition in the sum of $94.20, and $61.22 for the videotape cost, for a total of 
$475.69. Defendant is awarded costs in the sum of $2464.10. These sums shall be 
offset resulting in a net award of costs to Defendant of $1988.41. This award shall be 
offset against the verdict and an Amended Judgment shall enter in favor of the Plaintiff 
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in the amount of $15,799.09 together with interest at the rate of 5.25% from the date of 
the original judgment entered on July 26, 2011. 
MEMORANDUM OPINION AND ORDER DENYING PLAINTIFF'S MOTION FOR 
ADDITUR AND IN THE ALTERNATIVE FOR A NEW TRIAL - 14 
000345
• • 
CERTIFICATE OF SERVICE 
I hereby certify that on the ~ day of August 2011, I caused to be served a true 
and correct copy of the foregoing, by the method indicated below, and addressed to the 
following: 
Eric Clark, Attorney at Law 
P.O. Box 2504 
Eagle, Idaho 83616 
John Browder, Attorney at Law 
P.O. Box 856 
Boise, Idaho 83701 
( rcs. Mail 
( ) Hand delivered 
( ) Faxed 
( ) Court Folder 
(.,fU.S. Mail 
( ) Hand delivered 
( ) Faxed 
( ) Court Folder 
MEMORANDUM OPINION AND ORDER DENYING PLAINTIFF'S MOTION FOR 
ADDITUR AND IN THE ALTERNATIVE FOR A NEW TRIAL - 15 
000346
• • 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAFADER, 




KIMBERLY A. BAUMANN, 
Defendant. 
Based upon the Court's Memorandum entered in this case, 
IT IS HEREBY ORDERED that Plaintiff shall have Judgment against Defendant 
in the sum of $15,799.09 together with interest thereon at the rate of 5.25% from July 
26, 2011 the date of the original judgment. 
~ 
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KIMBERLY A. BAUMANN, 
Defendant. 
Case No.: CV-1O-4794 
PLAINTIFF'S MOTION FOR 
RECONSIDERATION OF THE 
COURT'S DECISION DENYING 
THE PLAINTIFF'S MOTION FOR 
ADDITUR 
AND IN THE ALTERNATIVE 
FOR A NEW TRIAL 
Judge Stoker 
COMES NOW the Plaintiff, by and through her counsel of record, and hereby moves this 
Court to reconsider according to Rule 11( a)(2), IRCP its decision denying the Plaintiff's motion 
for Additur and in the alternative for New Trial. Donetta respectfully requests the Court 
reconsider its decision as it appears from the written opinion the Court erred in applying the 
requisite standard. 
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ARGUMENT 
During oral argument Plaintiff's counsel told the Court that if the Court truly believed Dr. 
Knoebel's 1 opinions were credible; that his opinions were based in solid medical fact, that his 
opinions were non-biased, and fmally that the Court believed Dr. Knoebel's credibility equaled 
or exceeded that of Dr. Hammond or Dr. Turner's, despite the evidence presented that Dr. 
Knoebel had not reviewed Dr. Pica's medical records, (there were no medical records that 
established or corroborated an accurate or ongoing diagnosis offibromyalgia, Dr. Pica was the 
only medical doctor who made that diagnosis, and that diagnosis was at least five years old - and 
Donetta testified her prior pain Dr. Pica had diagnosed as fibromyalgia was significantly 
different in sensation and location); the evidence presented that Dr. Knoebel had provided at best 
a cursory review of Dr. Hammond's medical records despite Dr. Hammond's treatment for 
nearly two years, (Dr. Knoebel did not even have these records when he drafted his DME 
report); the evidence presented that Dr. Knoebel saw Donetta for at the most one hour in the last 
2 years; the evidence presented that Dr. Knoebel disagreed with treating physicians 99% ofthe 
time; the evidence presented that Dr. Knoebel was not a neurologist, but an orthopedic surgeon 
(who has not performed surgery in 25 years), notwithstanding the "soft-tissue" injury at issue is 
not an orthopedic injury; the evidence presented that the medical study upon which Dr. Knoebel 
based his opinion that the everyone should recover in 8 weeks was nothing more than junk 
science; and the evidence presented Dr. Knoebel earns well over $600,000 per year working for 
1 The nagging issue that haunts Donetta's counsel is whether or not Dr. Knoebel's alleged "unavailability" was staged to 
avoid his appearance at trial. In this case, this resulted in the jury not being allowed to present questions to Dr. Knoebel 
although they were allowed to submit questions to Donetta's witnesses. 
PLAINTIFF'S MOTION FOR RECONSIDERATION OF THE COURT'S DECISION DENYING THE PLAINTIFF'S 
MOTION FOR ADDITUR AND IN THE ALTERNATIVE FORA NEW TRIAL - 2 
000350
8/26/2011 12:11 PM FROM: ~39-7136 CLARK -ASSOCIATES, ATTORNEYS AT LAW TO:~7364155 PAGE: 003 OF 007 
defendants only, then the Court should deny the motion for additur or new trial. Donetta's 
counsel made this statement based on the established law that it is the Court's duty to evaluate 
and weigh all of the evidence when considering a motion for additur or new trial. Donetta's 
counsel brought the motion because he believed this Court saw Dr. Knoebel's testimony for what 
it was - biased and unsubstantiated, regardless of what the jury believed. 
However, rather than consider and weigh all of the evidence, including the credibility of 
the medical experts, as the Court was required to do, the Court appears to have deferred that duty 
to the jury. Donetta respectfully argues now the Court's conclusion, without any citation, that 
"The credibility of the doctors' opinions is truly a matter for jury detennination," (Memorandum 
Opinion and Order at 8.), was incorrect. 
Donetta was unable to locate a single case to support the Court's ruling it must defer to 
the jury's fmdings where evidence presented by competing experts was contradictory. In fact, in 
Sheridan v. Jambura, 135 Idaho 787,25 P.3d 100 (2001), a medical malpractice case, the 
Supreme Court upheld the trial court's grant of a new trial under Rule 59(a)(6), IRCP and ruled 
that it was a proper exercise of the Court's discretion to discount or disregard medical expert 
testimony, even when that medical evidence was contradicted, the very thing this Court believed 
it had no authority to do. 
The district judge clearly understood his role in weighing the evidence, 
however, Dr. Jambura argues the district judge exceeded the bounds of his 
discretion by discounting the expert testimony offered by the defendants. 
Specifically, Dr. Jambura argues the district judge abused his discretion by 
"refusing to weight" or "disregarding" the expert testimony of Drs. Latchaw, 
Vlcek, Glass and Molteni. This Court has long recognized that the trial judge, 
sitting at the heart of the trial process, is in a position that those on the appellate 
level cannot duplicate. Robertson, 115 Idaho at 631, 769 P.2d at 508. The "trial 
court is in a far better position to weigh the demeanor, credibility, and 
testimony of witnesses, and the persuasiveness of all the evidence." Burggraf, 
121 Idaho at 173, 823 P.2d at 777 (citing Quick, 111 Idaho at 770, 727 P.2d at 
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1198). Because of the trial judge's unique position of having heard all of the 
testimony and examined all of the evidence, their weighing of the evidence in a 
motion for new trial is given considerable discretion. Quick, 111 Idaho at 767, 
727 P.2d at 1198. See also, Robertson, 115 Idaho at 631, 769 P.2d at 508. The 
district judge's determination to discount the testimony of the defendant's 
expert witnesses; therefore, was a proper exercise of his discretion in 
weighing the demeanor, credibility and persuasiveness of the evidence. 
Sheridan v. Jambura, 135 Idaho 787,790, 25 P.3d 100, 103 (2001) (Emphasis added). 
The Jambura Court, after noting the District Court's opinion confmned the trial judge had 
questioned the veracity of the proffered defense medical expert's testimony when granting the 
motion for new triaL affirmed the Judge acted appropriately in disregarding the testimony, even 
when it had appeared the jury had found the medical expert testimony credible. "Again, the district 
judge's critical assessment of the experts in this case was a proper exercise of his discretion to 
independently weight the demeanor, credibility and testimony of witnesses." (Emphasis added.) 
Sheridan v. Jambura, 135 Idaho at 790. 
The J ambura Court understood, rather than deferring to the jury where medical expert 
testimony is concerned, it is this "expert" testimony that requires the trial court's heightened 
scrutiny. The reality, as the Supreme Court must have concluded is if a jury is going to be 
unduly influenced or misled, it is going to be through testimony by slick and polished 
professional expert witnesses like Dr. Knoebel, as apparently happened in the Jambura case, and 
obviously occurred here. Dr. Knoebel is not a doctor in the general sense, but a hired gun. 
Consequently, his testimony should be accorded the appropriate weight for testimony that is 
bought and paid for, not the product of a fair analysis of the facts. The Trial Court in Jambura 
obviously concluded, and the Supreme Court agreed, that while it is important to recognize the 
function of the jury, justice is hardly served when Trial Courts ignore obviously biased and 
suspect expert testimony. 
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Donetta will concede the medical testimony could have appeared to a lay person to be 
contradictory; Drs. Hammond and Turner testified Donetta's cervical injury was permanent, and 
Dr. Knoebel testified the injury was minimal and should have resolved in 8 weeks. The Court 
obviously considered this issue as throughout the Court's decision. it refers to what the jury may 
have concluded about the permanency of Donetta's injury. However, Donetta is entitled when 
asking to the Court to grant an additur or new trial to have the Court weigh the "demeanor, 
credibility or persuasiveness" of the experts or their testimony, not to just consider what the jury 
might have concluded. Did this Court believe Dr. Knoebel's testimony was credible or was entitled 
to the same weight as that of Dr. Hammond or Dr. Turner. Clearly the Court had a duty to make 
such afmding, under either a Rule 59(a)(5) or (6) analysis, not simply defer to the jury on this issue. 
Should Donetta choose to appeal, the Supreme Court would have to remand and direct the Court to 
articulate what it believed was the credible evidence. 
Additionally, a trial court has full authority to grant a motion for new trial even where it 
believed there was substantial evidence from which the jury could base its verdict. "The trial 
judge may set aside the verdict even though there is substantial evidence to support it." Sheridan 
v. Jambura, 135 Idaho 787, 788, 25 P.3d 100, 101 (2001), citing QUick v. Crane, III Idaho 759, 
766, 727 P.2d 1187, 1194 (1986). In its opinion, however, this Court appears to conclude that it 
had no authority to do so if it found the verdict was based on substantial evidence. 
When evidence of damage and the extent of injury are undisputed it is possible for 
this Court to "weigh the evidence and then compare the jury's award to what he 
would have given had there been no jury." When the evidence of the duration of 
the injury is disputed, as it was here, and when there is substantial evidence to 
support a jury determination that Plaintiff did not suffer a permanent injury as 
contended, as they apparently did, the Court cannot say that the award in this case 
was given under the "influence of passion or prejudice." (Memorandum Opinion 
and Order at 9.) 
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Finally, the Court's comment on the ''fallacy'' of Donetta's argument appears to indicate 
the Court's misunderstanding of that argument. "The fallacy ofPlaintitrs argument, however, is 
that it is apparent to this Court that this jury did not conclude, as Plaintiff contends, that her 
cervical injury was permanent. The Court reaches this conclusion by analyzing the jury's 
decision regarding the award of claimed medical expenses." (Memorandum Opinion and Order 
at 7-8.) (Emphasis added.) Donetta's argument was directed at what the Court believed, not 
what the jury believed. If the jury concluded that Donetta's injury was not permanent, then the 
only logical conclusion is they either believed Dr. Knoebel unequivocally or gave equal weight 
to the medical testimony. However, to have satisfied the standards applicable when considering 
a motion for new trial, Donetta argued the Court had to conclude such a rmding was consistent 
with what evidence the Court considered credible based on the Court's own independent 
evaluation of Dr. Knoebel's testimony. If the Court did not consider Dr. Knoebel credible, or 
accord his testimony the weight it accorded Donetta's unbiased treating physicians, this Court 
should have done just as the trial Court did in the Jambura case and disregarded the evidence. If 
the only credible medical evidence established Donetta sustained a permanent cervical injury, 
which as the Court conceded would warrant "a much greater award than $15,000 for past and 
future damages[,], (Memorandum Opinion and Order at 7.), then the Court should have granted 
an additur or new trial. 
CONCLUSION 
The question the Court did not answer; ... at that instant, when this Court opened the 
verdict form and saw the amounts awarded, when considering its own independent assessment of 
the weight and credibility of the medical expert's testimony, was the Court shocked? Did the 
Court believe Donetta prove a permanent cervical injury? Did the Court believe there was 
PLAINTIFF'S MOTION FOR RECONSIDERATION OF THE COURT'S DECISION DENYING THE PLAINTIFF'S 
MOTION FOR ADDITUR AND IN THE ALTERNATIVE FOR A NEW TRIAL - 6 
000354
8/26/2011 12:11 PM FROM:~39-7136 CLARK -ASSOCIATES, ATTORNEYS AT LAW TO~7364155 PAGE: 007 OF 007 
credible medical evidence in the Court's view and opinion to dispute Dr. Hammond's and Dr. 
Turner's medical opinions that Donetta's cervical injury was permanent? Ifnot, then a $15,000 
award when Donetta proved a permanent cervical injury should have "shocked" this Court. 
Donetta respectfully requests that the Court revisit its opinion and make its ruling after 
independently weighing the demeanor, credibility and testimony of the expert witnesses and 
identifying the weight and credibility it accorded each witnesses' testimony as is its duty. If after 
having done so, the Court fmds there was not credible evidence to dispute Donetta sustained a 
permanent cervical injury, then Donetta asks the Court to grant her motion for additur or new 
trial. 
RESPECTFULLY SUBMITTED this 26th day of August, 2011. 
CLARK & ASSOCIATES, ATTORNEYS 
z::.: .. -7\- L/-L-
Eric R. Clark 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 26th day of August, 2011, I served the foregoing, by 
having a true and complete copy delivered via facsimile transmission to: 
John J. Browder 
LOPEZ & KELLY, PLLC 
413 West Idaho Street, Suite 100 
P.O. Box 856 
Boise, ill 83701 
Eric R. Clark 
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Case No. CV 10-4794 
ORDER DENYING MOTION TO 
RECONSIDER 
Plaintiff has timely filed a Motion to Reconsider the Court's decision denying 
plaintiff's motion for new trial or additur. The Court finds that neither hearing nor oral 
argument is warranted on this motion and pursuant to I.R.C.P.7 denies said motion. 
The Court is fully aware of the standards applicable to Plaintiff's motion and applying 
those standards adheres to the conclusion that the jury's monetary award as not the 
result of passion or prejudice and that it was not against the weight of the evidence. 
DATED th~ay a 
ORDER DENYING MOTION TO RECONSIDER - 1 
000356
tI 
CERTIFICATE OF SERVICE 
I hereby certify that on the J!L day of August 2011, I caused to be served a true 
and correct copy of the foregoing, by the method indicated below, and addressed to the 
following: 
Eric Clark, Attorney at Law 
P.O. Box 2504 
Eagle, Idaho 83316 
John Browder, Attorney at Law 
P.O. Box 856 
Boise, Idaho 83701 
ORDER DENYING MOTION TO RECONSIDER - 2 
(0iJ.S. Mail 
( ) Hand delivered 
( ) Faxed 
( ) Court Folder 
(~.S. Mail 
( ) Hand delivered 
( ) Faxed 
( ) Court Folder 
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Michael E. Kelly, ISB #4351 
John J. Browder, ISB #7531 
LOPEZ & KELLY, PLLC 
413 W. Idaho Street Suite 100 
Post Office Box 856 
Boise, ID 83701 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
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FILED 
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BY __ 
1 CUiiK ___ :Hi_DEPUTY 
7000.01O\Memo in opp to PUts Mot Rcronsiderat Order Denyint Mot for Additur.wpd 
Attorneys for Defendant 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETIA 1. KAF ADER, 
Plaintiff, 
vs. 
KIMBERLY A. BAUMANN, 
Defendant. 
Case No. CV 10-4794 
DEFENDANT'S OBJECTION TO 
PLAINTIFF'S MOTION FOR 
RECONSIDERATION OF TIlE 
COURT'S DECISION DENYING 
THE PLAINTIFF'S MOTION FOR 
ADDITUR AND IN THE 
ALTERNATIVE FOil A NEW TRIAL 
The jury returned its verdict on July 20, 20 It. The Court entered Judgment for the Plaintiff 
on July 26. 2011. The Plaintiff filed a Motion for Additur and in the Alternative for a New Trial on 
July 27, 2011; the Defendant flled an objection on August 10,2011. After oral argument on August 
19, 20 11, the Court issued a Memorandwn Opinion and Order denying the Plaintiff s Motion for 
Additur and in the Alternative for a New Trial on August 23, 2011. The Court signed an Amended 
Judgment on August 23,2011. The Plaintiff, in turn, filed a Motion for Reconsideration of the 
Court's Decision Denying the Plaintiff's Motion for Additur and in the Alternative for a New Trial 
on August 26, 2011. The legal bases for the Plaintiff's Motion for Additur and in the Alternative 
DEFENDANT'S OBJECTION TO PLAINTIFF'S MOTION FOR RECONSIDERATION OF THE COURT'S 




Au~ 29 2011 11:57AM LK PLLC 2083424344 
" . • • 
for a New Trial were: (1) LR.C.P. 59.1; and (2) I.Re.p. 59(a)(5) and 59(a)(6). 
The Plaintiff's Motion for Reconsideration is improper and, in fact, expressly prohibited by 
I.RC.P. 1 I (a)(2)(B). I.R.C.P. 11 (aX2)(B) states: 
(B) Motion For Reconsideration. A motion for reconsideration of any interlocutory 
orders of the trial court may be made at any time before the entry of final judgment 
but not later than fourteen (14) days after the entry of the final judgment. A motion 
for reconsideration of any order of the trial court made after entry of final judgment 
may be filed within fourteen (14) days from the entry of such order; proyided. there 
shaB be no motion for reeonsideration of an order of the trial ~ourt entered on 
any motion filed under Rules 50(8), 5200, 55((:). 59(a). 59(e), 59.1, 60(1). or 
~ 
(Emphasis added). 
The Plaintiff's Motion for Additur and in the Alternative for a New Trial was filed pursuant to 
LR.C.P. 59(a) and 59.1. Correspondingly, the Court's Memorandum Opinion and Order denying 
the Plaintiff's Motion for Additur and in the Alternative for a New Trial was entered in response to 
Plaintiff's Motion for Additur and in the Alternative for a New Trial. LR.C.P. 11(a)(2)(B) 
unequivocallyprobihits motions for reconsideration of orders entered on motions flIed under I.RC.P. 
59(a) and 59.1. Therefore, the Plaintiff's Motion for Reconsideration is improper, unwarranted and 
not authorized by law. The Court should deny it 
DATED this z:t.. day of August, 2011. 
LOPEZ & KELLY, PLLC 
Michael E. elly, Of the Firm 
Attorneys or Defendant 
DEFENDANT'S OBJECTION TO PLAINTIFF'S MOTION FOR RECONSIDERATION OF THE COURT'S 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ~ day of August, 2011, I served a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method indicated 
below, addressed as follows: 
Eric R. Clark 
Clark & Associates, Attorneys 
P.O. Box 2504 
Eagle, ID 83616 
Telephone: (208) 830-8084 
Facsimile: (208) 939-7136 
Attorneys for Plaintiff 
Q U.S. Mail 
Cl Hand-Delivered 
CJ Overnight mail 
~ Facsimile 
Michael E. Kelly 7 
( 
DEFENDANT'S OBJECTION TO PLAINTIFF'S MOTION FOR RECONSIDERATION OF THE COURT'S 





ERIC R. CLARK, Esq. 
CLARK & ASSOCIATES, ATTORNEYS 
P.O. Box 2504 
Eagle, Id 83616 
(208) 830-8084 
Fax: (208) 939-7136 
Idaho State Bar No. 4697 
Attorney for Plaintiff-Appellant 
• 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONETTA I. KAFADER, Case No.: CV-I0-4794 
Plaintiff-Appellant, NOTICE OF APPEAL 
vs. 
Fee Cat: L.4. 
KIMBERL Y A. BAUMANN, 
Judge Stoker 
Defendant-Respondent. 
TO: THE ABOVE-NAMED DEFENDANT-RESPONDENTS KIMBERLY BAUMANN, AND 
HER ATTORNEY OF RECORD JOHN BROWDER, AND THE CLERK OF THE ABOVE-
ENTITLED COURT 
NOTICE IS HEREBY GIVEN THAT: 
1. Parties. Plaintiff Donetta Kafader, appeals against the above-named Defendant 
Kimberly Baumann to the Idaho Supreme Court from the Amended Judgment entered on the 
23rd day of August, 2011, by the Honorable Randy Stoker, District Judge. 
2. Designation of Appeal and Jurisdictional Statement. Donetta Kafader hereby 
appeals as a matter of right to the Idaho Supreme Court from the above-referenced Judgment, 
NOTICE OF APPEAL - 1 
000361
• • 
which is deemed to include all interlocutory judgments, orders and decrees as provided under 
Idaho Appellate Rule 17(e). Donetta Kafader has a right to appeal as the Judgment described in 
paragraph 1 is an appealable order as defined in Idaho Appellate Rule II(a)(1). 
3. Issues on Appeal. 
Whether the Trial Court erred when it allowed the Defendant to present video testimony 
of the Defendant's expert witness when the Defendant failed to establish good cause as to why 
the expert witness was unavailable for trial? 
Whether the Trial Court erred when it denied the Plaintiffs motion for additur, or in the 
alternative, new trial? 
Whether the Plaintiff is entitled to attorney fees on appeal? 
4. Reporter's transcript. The Appellate requests a transcript of the pre-trial 
conference conducted on July 5, 2011; both days of trial: July 19 and 20,2011; and the hearings 
regarding the various post-trial motions conducted on August 19,2011. The Appellant requests 
both a hard and electronic copy of the transcripts. 
5. Clerk's Record. The Appellant requests, according to Rule 28, IAR, the Clerk 





Defendant's Motion to Allow Videotaped Trial Testimony of Dr. Richard 
Knoebel, Alternatively, Motion for Continuance 
Memorandum in Support of Defendant's Motion to Allow Videotaped 
NOTICE OF APPEAL - 2 
000362
• • 
Trial Testimony of Dr. Richard Knoebel, Alternatively, Motion for 
Continuance 
Affidavit of Dr. Richard Knoebel in Support of Defendant's Motion to 
Allow Videotaped Deposition and Trial Testimony of Dr. Richard 
Knoebel or Alternatively, Motion for Continuance 
Affidavit of Counsel in Support of Defendant's Motion to Allow 
Videotaped Trial Testimony of Dr. Richard Knoebel, Alternatively, 
Motion for Continuance 
06/2912011 Plaintiffs Objections to the Affidavit of Counsel in Support of 
Defendant's Motion to Allow Videotaped Trial Testimony of Dr. Richard 
Knoebel, Alternatively, Motion for Continuance and Plaintiffs Response 
to Defendant's Motion to Allow Videotaped Trial Testimony of Dr. 
Richard Knoebel, Alternatively, Motion for Continuance 
07/1812011 Plaintiffs proposed jury instructions 
07/2712011 Plaintiffs Motion for Additur and in the Alternative for a New Trial 
Plaintiffs Memorandum of Costs 
Memorandum in Support of Plaintiffs Motion for Additur and in the 
Alternative for a New Trial 
08/12/2011 Plaintiffs Objection to Defendant's Memorandum and Amended 
Memorandum of Costs 
Jury Instructions actually given 
Copies of all trial exhibits admitted 
6. I certify: 
(a) That a copy of this Notice of Appeal and request for transcripts has been served on 
the reporter. 
NOTICE OF APPEAL - 3 
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• • 
(b) (1) That the clerk of the district court has been paid the estimated fee for preparation 
of the reporter's transcript and any additional documents requested in the Appeal. 
(c) That service has been made upon all parties required to be served pursuant to Rule 
20. 
RESPECTFULLY SUBMITTED this 7th day of September, 2011. 
~O~YS 
Eric R. Clark 
Attorney for Appellant 
NOTICE OF APPEAL - 4 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 7th day of September, 2011, I served the foregoing, by 
having a true and complete copy delivered via US Mail, postage prepaid to: 
John Browder 
LOPEZ & KELLY, PLLC 
413 West Idaho Street, Suite 100 
P.O. Box 856 
Boise, ID 83701 
Sabrina Vasquez 
Twin Falls County Courthouse 
P.O. Box 126 
Twin Falls, ID 83303-0126 
Eric R. Clark 
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CASE NO. CV 10-4794 
CLERK'S CERTIFICATE 
OF APPEAL 
APPEAL FROM: Fifth Judicial District, Twin Falls County. 
Honorable Randy J. Stoker, presiding 
CASE NUMBER FROM COURT: CV 10-4794 
APPEAL AGAINST: The above named Appellant, Donetta I. Kafader, appeals from 
the Amended Judgment which was entered in the above-entitled matter on August 23, 
2011. 
ATTORNEY FOR RESPONDENTS: John Browder 
ATTORNEY FOR APPELLANT: Eric Clark 
APPEALED BY: Donetta I. Kafader 
APPEALED AGAINST: Kimberly A Baumann 
NOTICE OF APPEAL FILED: September 8,2011 
AMENDED APPEAL FILED: 
NOTICE OF CROSS-APPEAL FILED: 
AMENDED NOTICE OF CROSS-APPEAL FILED: 
APPELLATE FEE PAID: yes, receipt attached 
ESTIMATED CLERK'S RECORD FEE PAID: yes receipt attached 
CLERK'S CERTIFICATE OF APPEAL - 1 
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RESPONDENT OR CROSS-RESONDENT'S REQUEST FOR ADDITIONAL 
RECORD FILED: 
RESPONDENT OR CROSS-RESPONDENT'S REQUEST FOR ADDITIONAL 
REPORTER'S TRANSCRIPT FILED: 
WAS DISTRICT COURT REPORTER'S TRANSCRIPT REQUESTED: Yes 
ESTIMATED NUMBER OF PAGES: 
IF SO, NAME OF EACH REPORTER OF WHOM A TRANSCRIPT HAS 
BEEN REQUESTED AS NAMED BELOW AT THE ADDRESS SET OUT 
BELOW: 
Name and address: Sabrina Vasquez, P. O. Box 126, Twin Falls, ID 
83303-0126 
DATED: September 16, 2011 
KRISTINA GLASCOCK 
Clerk of the District Court 
~~ 
CLERK'S CERTIFICATE OF APPEAL - 2 
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Clerk of the Courts 
(208) 334-2210 
• 
KRISTINA GLASCOCK, CLERK 
Attn: SHARIE COOPER 
TWIN FALLS COUNTY COURTHOUSE 
PO BOX 126 
TWIN FALLS, ID 83303-0126 
• DISrnlCT COURT 
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SEP 23 P;; 12: 16 
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CLERK'S CERTIFICATE FILED 
Docket No. 39195-2011 DONETTA I. KAFADER Twin Falls County District Court 
v. KIMBERLY A. #2010-4794 
BAUMANN 
Enclosed is a copy of the CLERK'S CERTIFICATE for the above-entitled appeal, which 
was filed in this office on SEPTEMBER 20,2011. 
Please carefully examine the TITLE and the CERTIFICATE and advise the District Court 
Clerk (or the Agency secretary, if applicable) AND this office of any errors detected on this 
document. 
The TITLE in the CERTIFICATE must appear on all DOCUMENTS filed in this Court, 
including all BRIEFS. An abbreviated version of the TITLE may be used if it clearly identifies 
the parties to this appeal when the title is extremely long. 
09/27/2011 DB 
For the Court: 
Stephen W. Kenyon 
Clerk of the Courts 
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) OF APPEAL 
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APPEAL FROM: Fifth Judicial District, Twin Falls County. 
Honorable Randy J. Stoker, presiding 
CASE NUMBER FROM COURT: CV 10-4794 
a 
APPEAL AGAINST: The above named Appellant, Donetta I. Kafader, appeals from 
the Amended Judgment which was entered in the above-entitled matter on August 23, 
2011. 
ATTORNEY FOR RESPONDENTS: John Browder 
ATTORNEY FOR APPELLANT: Eric Clark 
APPEALED BY: Donetta I. Kafader 
APPEALED AGAINST: Kimberly A Baumann 
NOTICE OF APPEAL FILED: September 8,2011 
AMENDED APPEAL FILED: NAL 
NOTICE OF CROSS-APPEAL FILED: ., 202011 
AMENDED NOTICE OF CROSS-APPEAL FILED: 
APPELLATE FEE PAID: yes, receipt attached 
ESTIMATED CLERK'S RECORD FEE PAID: yes receipt attached 
CLERK'S CERTIFICATE OF APPEAL - 1 
000369
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RESPONDENT OR CROSS-RESONDENT'S REQUEST FOR ADDITIONAL 
RECORD FILED: 
RESPONDENT OR CROSS-RESPONDENT'S REQUEST FOR ADDITIONAL 
REPORTER'S TRANSCRIPT FILED: 
WAS DISTRICT COURT REPORTER'S TRANSCRIPT REQUESTED: Yes 
ESTIMATED NUMBER OF PAGES: 
IF SO, NAME OF EACH REPORTER OF WHOM A TRANSCRIPT HAS 
BEEN REQUESTED AS NAMED BELOW AT THE ADDRESS SET OUT 
BELOW: 
Name and address: Sabrina Vasquez, P. O. Box 126, Twin Falls, ID 
83303-0126 
DATED: September 16, 2011 
KRISTINA GLASCOCK 
Clerk of the District Court 
~~ 
CLERK'S CERTIFICATE OF APPEAL - 2 
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Clerk of the Courts 
(208) 334-2210 
• 
KRISTINA GLASCOCK, CLERK 
Attn: SHARIE COOPER 
TWIN FALLS COUNTY COURTHOUSE 
POBOX 126 
TWIN FALLS, ID 83303-0126 
• S U{ICT COURT LLS CO. IDAHO 
:"ILED 
23 P;; 12: IptMO COURT Of ApP~Al$ 
NOTICE OF APPEAL FILED (T) 
Docket No. 39195-2011 DONETTA 1. KAFADER v. Twin Falls County District Court 
KIMBERLY A. BAUMANN #2010-4794 
A NOTICE OF APPEAL in the above-entitled matter was filed in this office on 
SEPTEMBER 20, 2011. The DOCKET NUMBER shown above will be used for this appeal 
regardless of eventual Court assignment. 
The CLERK'S RECORD and REPORTER'S TRANSCRIPT(S) must be filed in this office 
on or before JANUARY 3, 2012. 
The REPORTER'S TRANSCRIPT(S) MUST BE LODGED with the District Court Clerk 
or Agency **35 DAYS PRIOR** to the date of filing in this office. 
THE REPORTER SHALL FILE A NOTICE OF LODGING WITH THIS COURT. 
THE FOLLOWING TRANSCRIPTS (PURSUANT TO 1.A.R. 25) SHALL BE LODGED: 
PRETRIAL 7-5-11 
JURY TRIAL 7-19-11 thru 7-20-11 
POST TRIAL MOTIONS 8-19-11 
09/27/2011 DB 
F or the Court: 
Stephen W. Kenyon 
Clerk of the Courts 
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SUPREME COURT #39195 
DISTRICT COURT CV 10-4794 
NOTICE OF LODGING 
To: THE CLERK OF THE IDAHO SUPREME COURT 
3D-tO--
NOTICE IS HEREBY GIVEN that on November ~, 2011, 
I lodged a Transcript of 354 pages in length for the 
above-referenced appeal with the District Court Clerk 
of Twin Falls County in the Fifth Judicial District. 
The transcript includes: Pretrial Motions, 7/5/11; Jury 
Trial, 7/19/11; Post Trial Motions, 8/19/11. 
A PDF copy of the transcript will be e-mailed 
to sctfilings@idcourts.net. 
-- JJ~ ~-abrIna-vasquez- D--~j~--
Official Court Reporter 
1 
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SUPREME COURT NO. 39195-2011 
DISTRICT COURT NO.CV 10-4794 
CLERK'S CERTIFICATE 
I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial 
District of the State of Idaho, in and for the County of Twin Falls, do hereby certify that the 
foregoing CLERK'S RECORD on Appeal in this cause was compiled and bound under my 
direction and is a true, correct and complete Record of the pleadi 19S and documents requested by 
Appellate Rule 28. 
I do further certify that all exhibits, offered or admitted in the above-entitled 
cause, will be duly lodged with the Clerk of the Supreme Court. 
WHEREOF, I have hereunto set my hand and af ixed the seal of the said Court 
this 20th day of October, 2011. 
KRISTINA GLASCOCK 
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KIMBERLY A. BAUMANN, 
Defendant/Respondent. 
SUPREME COURT NO. 39195-2011 
DISTRICT COURT NO.CV 10-4794 
CERTIFICATE OF EXHIBITS 
----------------------------) 
I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial District of 
the State of Idaho, in and for the County of Twin Falls, do hereby certify: 
That the following is a list of exhibits to the record that have been filed during the 
course of this case. 
Plaintiff's Exhibit 1 (Dr. Hammond Treatment Record), Admitted 7-19-2011 
Plaintiff's Exhibit 2 (Dr. Turner Treatment Record), Admitted 7-19-2011 
Plaintiff's Exhibit 4 (Summary of Medical Bills), Admitted 7-20-2011 
Plaintiff's Exhibit 6 (US. Life Tables), Admitted 7-20-2011 
Defendant's C (Photographs of Vehicles), Admitted 7-20-2011 
Court's Exhibit 1 Deposition of Richard Knoebel 
Jury Roll Call 
Jury Seating Chart 
Confidential Exhibits 
CERTIFICATE OF EXHIBITS - 1 
000374
Peremptory Challenges (Civil Case) 
Final Jury Seating Chart 
In WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said 
Court this 20th day of October, 2011. 
CERTIFICATE OF EXHIBITS - 2 
KRISTINA GLASCOCK 
Clerk of the District Court 
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KIMBERLY A. BAUMANN, 
Defendant/Respondent. 
SUPREME COURT NO. 39195-2011 
DISTRICT COURT NO.CV 10-4794 
CERTIFICATE OF SERVICE 
-----------------------------) 
I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial District of 
the State of Idaho, in and for the County of Twin Falls, do hereby certify that I have 
personally served or mailed, by United States Mail, one copy of the CLERK'S RECORD and 
REPORTER'S TRANSCRIPT to each of the Attorneys of Record in this cause as follows: 
ERIC CLARK 
CLARK & ASSOCIATES, ATTORNEYS 
P. o. Box 2504 
Eagle, ID 83616 
ATTORNEY FOR APPELLANT 
JOHN BROWDER 
LOPEZ & KELLY, PLLC 
P. O. Box 856 
Boise, ID 83701 
ATTORNEY FOR RESPONDENT 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said this 1st day 
of December, 2011. 
KRISTINA GLASCOCK 
Clerk of the District Court 
~c~ , ty Clerk 
Certificate of Service 1 
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